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Preface 


This supplement contains the official version of material supplementing the 
Tennessee Code Annotated, Official Edition, as previously enacted, and new 
and amendatory laws of a general and permanent nature enacted in the 2021 
First Extraordinary Session and the 2021 Regular Session of the 112th 
General Assembly. It was prepared by the editorial staff of the publisher with 
the assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary 
for the Tennessee Code Commission. 

Information about the Code and suggestions for its use may be found in the 
User’s Guide, a version of which appears in each volume. 

Please note: (1) Tennessee Code Annotated section designations assigned to 
2021 acts by the General Assembly may have been changed by the Tennessee 
Code Commission pursuant to § 1-1-108; and (2) under Tenn. Const., art. II, 
§ 24, laws requiring the expenditure of state funds may be null and void 
unless first-year funding is approved in the year in which the law is passed. 

This supplement contains annotations from decisions posted to Lexis Ad- 
vance through April 15, 2021. Annotations are taken from decisions or articles 
that appear in the following traditional sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 

Federal Supplement, 2d Series 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 

Visit our Internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 


August 2021 LexisNExIs 


User’s Guide 


NUMBERING SYSTEM 


In 1979, a new numbering system was implemented by the Code 
Commission which facilitates the organization of sections. This system divides 
existing chapters into “parts” so that several related, but distinct, subjects can 
be compiled in one chapter. The new numbering system consists of three-tier 
numbers rather than the former two-tier numbers. Thus, former chapter 29 of 
title 4 (former §§ 4-2901 — 4-2926) was redesignated in 1979 and organized 
into two parts, §§ 4-29-101 — 4-29-120 and 4-29-201 — 4-29-207. The number 
in the first tier represents the title; the second tier represents the chapter; and 
the last tier represents the part and section. 

4 - 29 - Lis ul-0 
Title Chap. Part Section 


For example, § 4-29-110 is the tenth section in the first part of chapter 29 of 
title 4. Section 4-29-2083 is the third section in the second part of chapter 29 of 
title 4. 

Where former two-tier section numbers have been transformed into this 
three-tier system, a parallel reference table is provided showing the disposition 
of the former sections. Furthermore, the former two-tier section number 
appears in the history line of each section transformed to the three-tier system. 

Code sections are divided into subsections. A subsection may be further 
divided into subdivisions. The first level of a section is a subsection, and all 
subsequent divisions of that subsection are referred to as subdivisions. A 
subsection is designated by a lower case letter in parenthesis. If a section has 
only one subsection, the lower case designation does not appear, even if that 
subsection is subdivided; any subsequent division of that single subsection is 
designated and referred to by the appropriate subdivision designation. The 
designations are as follows: 


First level (subsections): (a), (b), (c), etc. 

Second level (subdivisions): (1), (2), (3), ete. 

Third level (subdivisions): (A), (B), (C), etc. 

Fourth level (subdivisions): (i), (i1), (411), etc. 

Fifth through eighth levels (subdivisions) repeat the above designations but 
italicize the designations: 

(a), (b), (o), ete. 

(1), (2), (3), etc. 


For example, if § 1-1-101 is divided into two paragraphs designated as (a) 
and (b), those designated paragraphs are referred to as subsections, subsection 
(a) and subsection (b). If either subsection is further divided, those further 
divided levels of the subsection are subdivisions. 

Therefore, if subsection (a) is divided into three additional levels: (a)(1), 
(a)(2), and (a)(3), those levels within subsection (a) are referred to as 


vl 
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subdivisions: subdivision (a)(1), subdivision (a)(2), and subdivision (a)(3). Any 
subsequent further division of a subdivision is simply another subdivision. If 
subdivision (a)(1) is divided into three additional levels, (a)(1)(A), (a)(1)(B), and 
(a)(1)(C), those levels are also called subdivisions, as are the levels if 
subdivision (C) is further divided into additional levels, which would be 
subdivisions (i), (ii), (iii), ete. Example citation: § 1-1-101(a)(1)(A)Q). 
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TENNESSEE CODE ANNOTATED 


TITLE 47 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 


Chapter 


Le 


2A. 


4A. 


Uniform Commercial Code — General Provisions. 

Part 1. General Provisions 

Part 2. General Definitions and Principles of Interpretation 
Part 3. Territorial Applicability and General Rules 


Sales 

Part 1. Short Title, General Construction and Subject Matter 
Part 2. Form, Formation and Readjustment of Contract 

Part 3. General Obligation and Construction of Contract 
Part 4. Title, Creditors and Good Faith Purchasers 

Part 5. Performance 

Part 6. Breach, Repudiation and Excuse 

Part 7. Remedies 

Leases 


Part 1. General Provisions 

Part 2. Formation and Construction of Lease Contract 

Part 5. Default 

Negotiable Instruments. 

Part 1. General Provisions and Definitions 

Part 3. Enforcement of Instruments 

Part 4. Liability of Parties 

Bank Deposits and Collections. 

Part 1. General Provisions and Definitions 

Part 2. Collection of Items — Depositary and Collecting Banks 
Funds Transfers. 

Part 1. General Provisions and Definitions 

Part 2. Issue and Acceptance of Payment Order 

Letters of Credit. 

Uniform Commercial Code — Documents of Title. 

Part 1. General Provisions 

Part 2. Warehouse Receipts: Special Provisions 

Part 3. Bills of Lading: Special Provisions 

Part 4. Warehouse Receipts and Bills of Lading: General Obligations 
Part 5. Warehouse Receipts and Bills of Lading: Negotiation and Transfer 
Part 6. Warehouse Receipts and Bills of Lading: Miscellaneous Provisions 
Part 7. Miscellaneous Provisions 

Investment Securities. 

Part 1. Short Title and General Matters 


47-1-101 


Section 


47-1-101. 
47-1-102. 
47-1-103. 


47-1-104. 
47-1-105. 
47-1-106. 
47-1-107. 


47-1-201. 
47-1-202. 
47-1-203. 
47-1-204. 
47-1-205. 
47-1-206. 


47-1-301. 
47-1-302. 
47-1-303. 
47-1-304. 
47-1-305. 
47-1-306. 
47-1-307. 
47-1-308. 
47-1-309. 
47-1-310. 
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CHAPTER 1 


UNIFORM COMMERCIAL CODE — GENERAL 


PROVISIONS 


Part 1. General Provisions 


Short title. 

Scope of chapter. 

Construction of chapters 1-9 to promote their purposes and policies — Applicability of 
supplemental principles of law. 

Construction against implied repeal. 

Severability. 

Use of singular and plural — Gender. 

Relation to Electronic Signatures in Global and National Commerce Act. 


Part 2. General Definitions and Principles of Interpretation 


General definitions. 

Notice — Knowledge. 

Lease distinguished from security interest. 
Value. 

Reasonable time — Seasonableness. 
Presumptions. 


Part 3. Territorial Applicability and General Rules 


Territorial applicability — Parties’ power to choose applicable law. 
Variation by agreement. 

Course of performance, course of dealing, and usage of trade. 
Obligation of good faith. 

Remedies to be liberally administered. 

Waiver or renunciation of claim or right after breach. 

Prima facie evidence by third-party documents. 

Performance or acceptance under reservation of rights. 

Option to accelerate at will. 

Subordinated obligations. 


PART 1 
GENERAL PROVISIONS 


47-1-101. Short title. 


(a) Chapters 1-9 of this title shall be known and may be cited as the Uniform 
Commercial Code. 

(b) This chapter shall be known and may be cited as the “Uniform Commer- 
cial Code — General Provisions.” 


History. 
Acts 2008, ch. 980, § 1. 


Compiler’s Notes. 

Official Comments in Article 1 (title 47, chap- 
ter 1): Copyright by the American Law Insti- 
tute and the National Conference of Commis- 
sioners on Uniform State Laws. Reprinted with 
permission of the Permanent Editorial Board of 
the Uniform Commercial Code. 

This revised chapter 1 replaces former chap- 
ter 1, effective July 1, 2008. 


Former chapter 1, §§ 47-1-101 — 47-1-110, 
47-1-201 — 47-1-208 (Acts 1968, ch. 81, §§ 1 
(1-101) — 1 (1-108), 1 (1-201) — 1 (1-208), 1 
(10-102(2)), 1 (10-105); 19838, ch. 154, § 1; 1985, 
ch. 404, §§ 1, 2; 1986, ch. 737, § 53; 1987, ch. 
225, § 16; 1991, ch. 52,§ 2; 1993, ch. 398, §§ 2, 
3; 1995, ch. 397, § 1; 1997, ch. 66, §§ 1, 2; 1997, 
ch. 79, §§ 15, 16; 1997, ch. 272, §§ 3, 4; 1998, 
ch. 641, § 2; 1998, ch. 675, § 4; 2000, ch. 846, 
§§ 2, 3; 2002, ch. 522, § 1), concerning general 
provisions of the Uniform Commercial Code, 
was repealed by Acts 2008, ch. 9380, § 1, effec- 
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tive July 1, 2008, which enacted this revised 
chapter 1. 


47-1-103 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 


COMMENTS TO OFFICIAL TEXT 


Source: Former Section 1-101. 

Changes from former law: Subsection (b) 
is new. It is added in order to make the struc- 
ture of Article 1 parallel with that of the other 
articles of the Uniform Commercial Code. 


47-1-102. Scope of chapter. 


1. Each other article of the Uniform Commer- 
cial Code (except Articles 10 and 11) may also 
be cited by its own short title. See Sections 
2-101, 2A-101, 3-101, 4-101, 4A-101, 5-101, 
6-101, 7-101, 8-101, and 9-101. 


This chapter applies to a transaction to the extent that it is governed by 


chapters 2-9 of this title. 


History. 
Acts 2008, ch. 930, § 1. 


Compiler’s Notes. 

This revised chapter 1 replaces former chap- 
ter 1, effective July 1, 2008. 

Former chapter 1, §§ 47-1-101 — 47-1-110, 
47-1-201 — 47-1-208 (Acts 1963, ch. 81, §§ 1 
(1-101) — 1 (1-108), 1 (1-201) — 1 (1-208), 1 
(10-102(2)), 1 (10-105); 1983, ch. 154, § 1; 1985, 
ch. 404, §§ 1, 2; 1986, ch. 737, § 53; 1987, ch. 
225, § -16; 1991, ch. 52, § .2;,1993, ch. 398, §§. 2, 


3; 1995, ch. 397,,§ 1;1997, ch. 66, §§ 1,'2; 1997, 
ch. 79, §§ 15, 16; 1997, ch. 272, §§ 3, 4; 1998, 
ch. 641, § 2; 1998, ch. 675, § 4; 2000, ch. 846, 
8§ 2, 3; 2002, ch. 522, § 1), concerning general 
provisions of the Uniform Commercial Code, 
was repealed by Acts 2008, ch. 930, § 1, effec- 
tive July 1, 2008, which enacted this revised 
chapter 1. 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 


COMMENTS TO OFFICIAL TEXT 


Source: New. 

1. This section is intended to resolve confu- 
sion that has occasionally arisen as to the 
applicability of the substantive rules in this 
article. This section makes clear what has al- 


ways been the case - the rules in Article 1 apply 
to transactions to the extent that those trans- 
actions are governed by one of the other articles 
of the Uniform Commercial Code. See also 
Comment 1 to Section 1-301. 


47-1-103. Construction of chapters 1-9 to promote their purposes and 
policies — Applicability of supplemental principles of law. 


(a) Chapters 1-9 of this title must be liberally construed and applied to 
promote its underlying purposes and policies, which are: 
(1) To simplify, clarify, and modernize the law governing commercial 


transactions; 


(2) To permit the continued expansion of commercial practices through 
custom, usage, and agreement of the parties; and 
(3) To make uniform the law among the various jurisdictions. 


(b) Unless displaced by the particular provisions of chapters 1-9 of this title, 
the principles of law and equity, including the law merchant and the law 
relative to capacity to contract, principal and agent, estoppel, fraud, misrep- 
resentation, duress, coercion, mistake, bankruptcy, and other validating or 
invalidating cause supplement its provisions. 

(c) In any dispute as to the proper construction of one (1) or more sections of 
chapters 1-9 of this title, the Official Comments pertaining to the correspond- 
ing sections of the Uniform Commercial Code, Official Text, as adopted by the 


47-1-103 
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National Conference of Commissioners on Uniform State Laws and the 
American Law Institute and as in effect on July 1, 2013, in this state, shall 
constitute evidence of the purposes and policies underlying such sections, 


unless: 


(1) The sections of chapters 1-9 of this title that are applicable to the 
dispute differ materially from the sections of the Official Text that would be 


applicable thereto; or 


(2) The Official Comments are inconsistent with the plain meaning of the 
applicable sections of chapters 1-9 of this title. 


History. 
Acts 2008, ch. 9380, § 1; 2012, ch. 708, § 1. 


Compiler’s Notes. 

This revised chapter 1 replaces former chap- 
ter 1, effective July 1, 2008. 

Former chapter 1, §§ 47-1-101 — 47-1-110, 
47-1-201 — 47-1-208 (Acts 1968, ch. 81, §§ 1 
(1-101) — 1 (1-108), 1 (1-201) — 1 (1-208), 1 
(10-102(2)), 1 (10-105); 1983, ch. 154, § 1; 1985, 
ch. 404, §§ 1, 2; 1986, ch. 737, § 53; 1987, ch. 
225, § 16; 1991, ch..52;§ 2; 1993, ch. 398, $$ 2, 
3; 1995, ch. 397, $° 1; 1997, ch’66, §§ 1, 2;1997, 
ch. 79, §§ 15, 16; 1997, ch. 272, §§ 3, 4; 1998, 
ch. 641, § 2; 1998, ch. 675, § 4; 2000, ch. 846, 
§§ 2, 3; 2002, ch. 522, § 1), concerning general 
provisions of the Uniform Commercial Code, 
was repealed by Acts 2008, ch. 930, § 1, effec- 


tive July 1, 2008, which enacted this revised 
chapter 1. 


Amendments. 
The 2012 amendment, effective July 1, 20138, 
added (c). 


Effective Dates. 

Acts 2008, ch. 930, § 15. July 1, 2008. 

Acts 2012, ch. 708, § 22. July 1, 20138; pro- 
vided, that, for the purpose of the secretary of 
state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 
April 11, 2012. 


Cited: 

Metro. Gov’t of Nashville v. Affiliated Com- 
puter Servs., — F. Supp. 2d —, 2008 U.S. Dist. 
LEXIS 59622 (M.D. Tenn. July 17, 2008). 


NOTES TO DECISIONS 


5. Remedy. 

Trial court was not required to abide by the 
parties’ contract in fashioning a remedy be- 
cause nothing in the parties’ contract specifi- 
cally stated that the remedy provided was in- 
tended to be the sole remedy available in the 


event of a breach; thus, other remedies under 
the Uniform Commercial Code were available 
in the event of a breach. Lowe v. Smith, — 
S.W.3d —, 2016 Tenn. App. LEXIS 689 (Tenn. 
Ct. App. Sept. 19, 2016). 


COMMENTS TO OFFICIAL TEXT 


Source: Former Section 1-102 (1)-(2); For- 
mer Section 1-103. 

Changes from former law: This section is 
derived from subsections (1) and (2) of former 
Section 1-102 and from former Section 1-103. 
Subsection (a) of this section combines subsec- 
tions (1) and (2) of former Section 1-102. Except 
for changing the form of reference to the Uni- 
form Commercial Code and minor stylistic 
changes, its language is the same as subsec- 
tions (1) and (2) of former Section 1-102. Except 
for changing the form of reference to the Uni- 
form Commercial Code and minor stylistic 
changes, subsection (b) of this section is identi- 
cal to former Section 1-103. The provisions 
have been combined in this section to reflect the 
interrelationship between them. 

1. The Uniform Commercial Code is drawn to 
provide flexibility so that, since it is intended to 
be a semi-permanent and_ infrequently- 


amended piece of legislation, it will provide its 
own machinery for expansion of commercial 
practices. It is intended to make it possible for 
the law embodied in the Uniform Commercial 
Code to be applied by the courts in the light of 
unforeseen and new circumstances and prac- 
tices. The proper construction of the Uniform 
Commercial Code requires, of course, that its 
interpretation and application be limited to its 
reason. Even prior to the enactment of the 
Uniform Commercial Code, courts were careful 
to keep broad acts from being hampered in 
their effects by later acts of limited scope. See 
Pacific Wool Growers v. Draper & Co., 158 Or. 1, 
73 P.2d 1391 (1937), and compare Section 
1-104. The courts have often recognized that 
the policies embodied in an act are applicable in 
reason to subject-matter that was not expressly 
included in the language of the act, Commercial 
Nat. Bank of New Orleans v. Canal-Louisiana 
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Bank & Trust Co., 239 U.S. 520, 36 S.Ct. 194, 
60 L.Ed. 417 (1916) (bona fide purchase policy 
of Uniform Warehouse Receipts Act extended to 
case not covered but of equivalent nature), and 
did the same where reason and policy so re- 
quired, even where the subject-matter had been 
intentionally excluded from the act in general. 
Agar v. Orda, 264 N.Y. 248, 190 N.E. 479 (1934) 
(Uniform Sales Act change in seller’s remedies 
applied to contract for sale of choses in action 
even though the general coverage of that Act 
was intentionally limited to goods “other than 
things in action.”) They implemented a statu- 
tory policy with liberal and useful remedies not 
provided in the statutory text. They disre- 
garded a statutory limitation of remedy where 
the reason of the limitation did not apply. 
Fiterman v. J. N. Johnson & Co., 156 Minn. 
201, 194 N.W. 399 (1923) (requirement of re- 
turn of the goods as a condition to rescission for 
breach of warranty; also, partial rescission al- 
lowed). Nothing in the Uniform Commercial 
Code stands in the way of the continuance of 
such action by the courts. 

The Uniform Commercial Code should be 
construed in accordance with its underlying 
purposes and policies. The text of each section 
should be read in the light of the purpose and 
policy of the rule or principle in question, as 
also of the Uniform Commercial Code as a 
whole, and the application of the language 
should be construed narrowly or broadly, as the 
case may be, in conformity with the purposes 
and policies involved. 

2. Applicability of supplemental prin- 
ciples of law. Subsection (b) states the basic 
relationship of the Uniform Commercial Code 
to supplemental bodies of law. The Uniform 
Commercial Code was drafted against the 
backdrop of existing bodies of law, including the 
common law and equity, and relies on those 
bodies of law to supplement it provisions in 
many important ways. At the same time, the 
Uniform Commercial Code is the primary 
source of commercial law rules in areas that it 
governs, and its rules represent choices made 
by its drafters and the enacting legislatures 
about the appropriate policies to be furthered 
in the transactions it covers. Therefore, while 
principles of common law and equity may 
supplement provisions of the Uniform Commer- 
cial Code, they may not be used to supplant its 
provisions, or the purposes and policies those 
provisions reflect, unless a specific provision of 
the Uniform Commercial Code provides other- 
wise. In the absence of such a provision, the 
Uniform Commercial Code preempts principles 
of common law and equity that are inconsistent 
with either its provisions or its purposes and 
policies. 

The language of subsection (b) is intended to 
reflect both the concept of supplementation and 
the concept of preemption. Some courts, how- 
ever, had difficulty in applying the identical 
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language of former Section 1-103 to determine 
when other law appropriately may be applied to 
supplement the Uniform Commercial Code, 
and when that law has been displaced by the 
Code. Some decisions applied other law in situ- 
ations in which that application, while not 
inconsistent with the text of any particular 
provision of the Uniform Commercial Code, 
clearly was inconsistent with the underlying 
purposes and policies reflected in the relevant 
provisions of the Code. See, e.g., Sheerbonnet, 
Ltd. v. American Express Bank, Ltd., 951 F. 
Supp. 403 (S.D.N.Y. 1995). In part, this diffi- 
culty arose from Comment 1 to former Section 
1-108, which stated that “this section indicates 
the continued applicability to commercial con- 
tracts of all supplemental bodies of law except 
insofar as they are explicitly displaced by this 
Act.” The “explicitly displaced” language of that 
Comment did not accurately reflect the proper 
scope of Uniform Commercial Code preemp- 
tion, which extends to displacement of other 
law that is inconsistent with the purposes and 
policies of the Uniform Commercial Code, as 
well as with its text. 

3. Application of subsection (b) to stat- 
utes. The primary focus of Section 1-103 is on 
the relationship between the Uniform Commer- 
cial Code and principles of common law and 
equity as developed by the courts. State law, 
however, increasingly is statutory. Not only are 
there a growing number of state statutes ad- 
dressing specific issues that come within the 
scope of the Uniform Commercial Code, but in 
some States many general principles of com- 
mon law and equity have been codified. When 
the other law relating to a matter within the 
scope of the Uniform Commercial Code is a 
statute, the principles of subsection (b) remain 
relevant to the court’s analysis of the relation- 
ship between that statute and the Uniform 
Commercial Code, but other principles of statu- 
tory interpretation that specifically address the 
interrelationship between statutes will be rel- 
evant as well. In some situations, the principles 
of subsection (b) still will be determinative. For 
example, the mere fact that an equitable prin- 
ciple is stated in statutory form rather than in 
judicial decisions should not change the court’s 
analysis of whether the principle can be used to 
supplement the Uniform Commercial Code - 
under subsection (b), equitable principles may 
supplement provisions of the Uniform Commer- 
cial Code only if they are consistent with the 
purposes and policies of the Uniform Commer- 
cial Code as well as its text. In other situations, 
however, other interpretive principles address- 
ing the interrelationship between statutes may 
lead the court to conclude that the other statute 
is controlling, even though it conflicts with the 
Uniform Commercial Code. This, for example, 
would be the result in a situation where the 
other statute was specifically intended to pro- 
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vide additional protection to a class of individu- 
als engaging in transactions covered by the 
Uniform Commercial Code. 

4. Listing not exclusive. The list of sources 
of supplemental law in subsection (b) is in- 
tended to be merely illustrative of the other law 
that may supplement the Uniform Commercial 
Code, and is not exclusive. No listing could be 
exhaustive. Further, the fact that a particular 
section of the Uniform Commercial Code makes 
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express reference to other law is not intended to 
suggest the negation of the general application 
of the principles of subsection (b). Note also 
that the word “barikruptcy” in subsection (b), 
continuing the use of that word from former 
Section 1-103, should be understood not as a 
specific reference to federal bankruptcy law 
but, rather as a reference to general principles 
of insolvency, whether under federal or state 
law. 


47-1-104. Construction against implied repeal. 


Chapters 1-9 of this title being a general act intended as a unified coverage 
of its subject matter, no part of it shall be deemed to be impliedly repealed by 
subsequent legislation if such construction can reasonably be avoided. 


History. 
Acts 2008, ch. 930, § 1. 


Compiler’s Notes. 

This revised chapter 1 replaces former chap- 
ter 1, effective July 1, 2008. 

Former chapter 1, §§ 47-1-101 — 47-1-110, 
47-1-201 — 47-1-208 (Acts 1963, ch. 81, §§ 1 
(1-101) — 1 (1-108), 1 (1-201) — 1 (1-208), 1 
(10-102(2)), 1 (10-105); 1983, ch. 154, § 1; 1985, 
ch. 404, §§ 1, 2; 1986, ch. 7387, § 53; 1987, ch. 
225,°$§, 16; 1991, ch. 52) $ "2: 1993, ch.398; $8 (2, 


3;.1995, ch. 397, § 1; 1997, ch. 66, §§ 1, 2; 1997, 
ch. 79, §§ 15, 16; 1997, ch. 272, §§ 3, 4; 1998, 
ch. 641, § 2; 1998, ch. 675, § 4; 2000, ch. 846, 
§§ 2, 3; 2002, ch. 522, § 1), concerning general 
provisions of the Uniform Commercial Code, 
was repealed by Acts 2008, ch. 930, § 1, effec- 
tive July 1, 2008, which enacted this revised 
chapter 1. 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 


COMMENTS TO OFFICIAL TEXT 


Source: Former Section 1-104. 

Changes from former law: Except for 
changing the form of reference to the Uniform 
Commercial Code, this section is identical to 
former Section 1-104. 

1. This section embodies the policy that an 
act that bears evidence of carefully considered 
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permanent regulative intention should not 
lightly be regarded as impliedly repealed by 
subsequent legislation. The Uniform Commer- 
cial Code, carefully integrated and intended as a 
uniform codification of permanent character cov- 
ering an entire “field” of law, is to be regarded as 
particularly resistant to implied repeal. 


If any provision or clause of chapters 1-9 of this title or its application to any 
person or circumstance is held invalid, the invalidity does not affect other 
provisions or applications of chapters 1-9 of this title that can be given effect 
without the invalid provision or application, and to this end the provisions of 
chapters 1-9 of this title are severable. 


History. 
Acts 2008, ch. 930, § 1. 


Compiler’s Notes. 

This revised chapter 1 replaces former chap- 
ter 1, effective July 1, 2008. 

Former chapter 1, §§ 47-1-101 — 47-1-110, 
47-1-201 — 47-1-208 (Acts 1968, ch. 81, §§ 1 
(1-101) — 1 (1-108), 1 (1-201) — 1 (1-208), 1 
(10-102(2)), 1 (10-105); 1983, ch. 154, § 1; 1985, 
ch. 404, §§ 1, 2; 1986, ch. 737, § 53; 1987, ch. 
225, § 16; 1991, ch. 52,§ 2; 1993, ch. 398, §§ 2, 


3; 1995, ch. 397, § 1; 1997, ch. 66, 8§ 1, 2; 1997, 
ch. 79, §§ 15, 16; 1997, ch. 272, §§ 3, 4; 1998, 
ch. 641, § 2; 1998, ch. 675, § 4; 2000, ch. 846, 
8§ 2, 3; 2002, ch. 522, § 1), concerning general 
provisions of the Uniform Commercial Code, 
was repealed by Acts 2008, ch. 930, § 1, effec- 
tive July 1, 2008, which enacted this revised 
chapter 1. 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 
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COMMENTS TO OFFICIAL TEXT 


Source: Former Section 1-108. 

Changes from former law: Except for 
changing the form of reference to the Uniform 
Commercial Code, this section is identical to 
former Section 1-108. 


1. This is the model severability section rec- 
ommended by the National Conference of Com- 
missioners on Uniform State Laws for inclusion 
in all acts of extensive scope. 


47-1-106. Use of singular and plural — Gender. 


In chapters 1-9 of this title, unless the statutory context otherwise requires: 
(1) Words in the singular number include the plural, and those in the 


plural include the singular; and 


(2) Words of any gender also refer to any other gender. 


History. 
Acts 2008, ch. 930, § 1. 


Compiler’s Notes. 

This revised chapter 1 replaces former chap- 
ter 1, effective July 1, 2008. 

Former chapter 1, §§ 47-1-101 — 47-1-110, 
47-1-201 — 47-1-208 (Acts 1963, ch. 81, §$ 1 
(1-101) — 1 (1-108), 1 (1-201) — 1 (1-208), 1 
(10-102(2)), 1 (10-105); 19838, ch. 154, § 1; 1985, 
ch. 404, §§ 1, 2; 1986, ch. 737, § 53; 1987, ch. 
225, § 16; 1991, ch. 52, § 2; 1993, ch. 398, §§ 2, 


3; 1995, ch. 397, § 1; 1997, ch. 66, §§ 1, 2; 1997, 
ch. 79, §§ 15, 16; 1997, ch. 272, §§ 3, 4; 1998, 
ch. 641, § 2; 1998, ch. 675, § 4; 2000, ch. 846, 
§§ 2, 3; 2002, ch. 522, § 1), concerning general 
provisions of the Uniform Commercial Code, 
was repealed by Acts 2008, ch. 930, § 1, effec- 
tive July 1, 2008, which enacted this revised 
chapter 1. 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 


COMMENTS TO OFFICIAL TEXT 


Source: Former § 1-102(5). 
US.C$ A: 

Changes from former law: Other than 
minor stylistic changes, this section is identical 
to former Section 1-102(5). 

1. This section makes it clear that the use of 
singular or plural in the text of the Uniform 


See also 1 


Commercial Code is generally only a matter of 
drafting style — singular words may be applied 
in the plural, and plural words may be applied 
in the singular. Only when it is clear from the 
statutory context that the use of the singular or 
plural does not include the other is this rule 
inapplicable. See, e.g., Section 9-322. 


47-1-107. Relation to Electronic Signatures in Global and National 
Commerce Act. 


This chapter modifies, limits, and supersedes the federal Electronic Signa- 
tures in Global and National Commerce Act, 15 U.S.C. § 7001, et seq., except 
that nothing in this chapter modifies, limits, or supersedes § 7001(c) of that 
act, codified in 15 U.S.C. § 7001(c), or authorizes electronic delivery of any of 
the notices described in § 7003(b) of that act, codified in 15 U.S.C. § 7003(b). 


History. 
Acts 2008, ch. 930, § 1. 


3; 1995, ch. 397, § 1; 1997, ch. 66, §§ 1, 2; 1997, 
ch. 79, §§ 15, 16; 1997, ch. 272, §§ 3, 4; 1998, 
ch. 641, § 2; 1998, ch. 675, § 4; 2000, ch. 846, 
§§ 2, 3; 2002, ch. 522, § 1), concerning general 
provisions of the Uniform Commercial Code, 
was repealed by Acts 2008, ch. 930, § 1, effec- 
tive July 1, 2008, which enacted this revised 
chapter 1. 


Compiler’s Notes. 

This revised chapter 1 replaces former chap- 
ter 1, effective July 1, 2008. 

Former chapter 1, §§ 47-1-101 — 47-1-110, 
47-1-201 — 47-1-208 (Acts 1963, ch. 81, §§ 1 
(1-101) — 1 (1-108), 1 (1-201) — 1 (1-208), 1 
(10-102(2)), 1 (10-105); 1983, ch. 154, § 1; 1985, 
ch. 404, §§ 1, 2; 1986, ch. 737, § 53; 1987, ch. 
225, § 16; 1991, ch. 52, § 2; 19938, ch. 398, §§ 2, 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 
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COMMENTS TO OFFICIAL TEXT 


Source: New. 

1. The federal Electronic Signatures in 
Global and National Commerce Act, 15 U.S.C. 
§ 7001 et seq, became effective in 2000. Section 
102(a) of that Act provides that a State statute 
may modify, limit, or supersede the provisions 
of section 101 of that Act with respect to state 
law if such statute, inter alia, specifies the 
alternative procedures or requirements for the 
use or acceptance (or both) of electronic records 
or electronic signatures to establish the legal 
effect, validity, or enforceability of contracts or 
other records, and (i) such alternative proce- 
dures or requirements are consistent with 
Titles I and II of that Act, (ii) such alternative 
procedures or requirements do not require, or 
accord greater legal status or effect to, the 
implementation or application of a specific 


technology or technical specification for per- 
forming the functions of creating, storing, gen- 
erating, receiving, communicating, or authenti- 
cating electronic records or _ electronic 
signatures; and (iii) if enacted or adopted after 
the date of the enactment of that Act, makes 
specific reference to that Act. Article 1 fulfills 
the first two of those three criteria; this Section 
fulfills the third criterion listed above. 

2. As stated in this section, however, Article 1 
does not modify, limit, or supersede Section 
101(c) of the Electronic Signatures in Global 
and National Commerce Act (requiring affirma- 
tive consent from a consumer to electronic 
delivery of transactional disclosures that are 
required by state law to be in writing); nor does 
it authorize electronic delivery of any of the 
notices described in Section 103(b) of that Act. 


PART 2 


GENERAL DEFINITIONS AND PRINCIPLES OF 
INTERPRETATION 


47-1-201. General definitions. 


(a) Unless the context otherwise requires, words or phrases defined in this 
section, or in the additional definitions contained in chapters 2-9 of this title 
that apply to particular chapters or parts thereof, have the meanings stated. 

(b) Subject to definitions contained in chapters 2-9 of this title that apply to 


particular chapters or parts thereof: 


(1) “Action”, in the sense of a judicial proceeding, includes recoupment, 
counterclaim, set-off, suit in equity, and any other proceeding in which rights 


are determined; 


(2) “Aggrieved party” means a party entitled to pursue a remedy; 


(3) “Agreement”, as distinguished from “contract”, means the bargain of 
the parties in fact, as found in their language or inferred from other 
circumstances, including course of performance, course of dealing, or usage 
of trade as provided in § 47-1-303; 

(4) “Bank” means a person engaged in the business of banking and 
includes a savings bank, savings and loan association, credit union, and 
trust company; 

(5) “Bearer” means a person in control of a negotiable electronic document 
of title or a person in possession of a negotiable instrument, negotiable 
tangible document of title, or certificated security that is payable to bearer or 
indorsed in blank; 

(6) “Bill of lading” means a document of title evidencing the receipt of 
goods for shipment issued by a person engaged in the business of directly or 
indirectly transporting or forwarding goods. The term does not include a 


—_ 
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warehouse receipt; 

(7) “Branch” includes a separately incorporated foreign branch of a bank; 

(8) “Burden of establishing” a fact means the burden of persuading the 
trier of fact that the existence of the fact is more probable than its 
nonexistence; 

(9) “Buyer in ordinary course of business” means a person that buys goods 
in good faith, without knowledge that the sale violates the rights of another 
person in the goods, and in the ordinary course from a person, other than a 
pawnbroker, in the business of selling goods of that kind. A person buys 
goods in the ordinary course if the sale to the person comports with the usual 
or customary practices in the kind of business in which the seller is engaged 
or with the seller’s own usual or customary practices. A person that sells oil, 
gas, or other minerals at the wellhead or minehead is a person in the 
business of selling goods of that kind. A buyer in ordinary course of business 
may buy for cash, by exchange of other property, or on secured or unsecured 
credit, and may acquire goods or documents of title under a preexisting 
contract for sale. Only a buyer that takes possession of the goods or has a 
right to recover the goods from the seller under chapter 2 may be a buyer in 
ordinary course of business. “Buyer in ordinary course of business” does not 
include a person that acquires goods in a transfer in bulk or as security for 
or in total or partial satisfaction of a money debt; 

(10) “Conspicuous”, with reference to a term, means so written, displayed, 
or presented that a reasonable person against which it is to operate ought to 
have noticed it. Whether a term is “conspicuous” or not is a decision for the 
court. Conspicuous terms include the following: 

(A) A heading in capitals equal to or greater in size than the surround- 
ing text, or in contrasting type, font, or color to the surrounding text of the 
same or lesser size; and 

(B) Language in the body of a record or display in larger type than the 
surrounding text, or in contrasting type, font, or color to the surrounding 
text of the same size, or set off from surrounding text of the same size by 
symbols or other marks that call attention to the language; 

(11) “Consumer” means an individual who enters into a transaction 
primarily for personal, family, or household purposes; 

(12) “Contract”, as distinguished from “agreement”, means the total legal 
obligation that results from the parties’ agreement as determined by 
chapters 1-9 of this title as supplemented by any other applicable laws; 

(13) “Creditor” includes a general creditor, a secured creditor, a lien 
creditor, and any representative of creditors, including an assignee for the 
benefit of creditors, a trustee in bankruptcy, a receiver in equity, and an 
executor or administrator of an insolvent debtor’s or assignor’s estate; 

(14) “Defendant” includes a person in the position of defendant in a 
counterclaim, cross-claim, or third-party claim; 

(15) “Delivery”, with respect to an electronic document of title, means 
voluntary transfer of control and, with respect to an instrument, a tangible 
document of title, or chattel paper, means voluntary transfer of possession; 

(16) “Document of title” means: 

(A) That document which, in the regular course of business or financ- 
ing, is treated as adequately evidencing that the person in possession or 
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control of the record is entitled to receive, hold, and dispose of the record 

and the goods the record covers; and 

(B) Arecord that purports to be issued by or addressed to a bailee and 
to cover goods in the bailee’s possession that are either identified or are 
fungible portions of an identified mass. The term includes a bill of lading, 
transport document, dock warrant, dock receipt, warehouse receipt, and 
order for delivery of goods. An electronic document of title means a 
document of title evidenced by a record consisting of information stored in 
an electronic medium. A tangible document of title means a document of 
title evidenced by a record consisting of information that is inscribed on a 
tangible medium; 

(17) “Fault” means a default, breach, or PRE act or omission; 

(18) “Fungible goods” means: 

(A) Goods of which any unit, by nature or usage of trade, is the 
equivalent of any other like unit; or 

(B) Goods that by agreement are treated as equivalent; 

(19) “Genuine” means free of forgery or counterfeiting; 

(20) “Good faith”, except as otherwise provided in chapter 5 of this title, 
means honesty in fact in the conduct or transaction concerned; 

(21) “Holder” means the person: 

(A) In possession of a negotiable instrument that is payable either to 
bearer or to an identified person that is the person in possession; 

(B) In possession of a negotiable tangible document of title if the goods 
are deliverable either to bearer or to the order of the person in possession; 
or 

(C) In control of a negotiable electronic document of title; 

(22) “Insolvency proceeding” includes an assignment for the benefit of 
creditors or other proceeding intended to liquidate or rehabilitate the estate 
of the person involved; 

(23) “Insolvent” means: 

(A) Having generally ceased to pay debts in the ordinary course of 
business other than as a result of bona fide dispute; 

(B) Being unable to pay debts as they become due; or 

(C) Being insolvent within the meaning of federal bankruptcy law; 
(24) “Money” means a medium of exchange currently authorized or 

adopted by a domestic or foreign government. The term includes a monetary 
unit of account established by an intergovernmental organization or by 
agreement between two (2) or more countries; 

(25) “Organization” means a person other than an individual; 

(26) “Party”, as distinguished from “third party”, means a person that has 
engaged in a transaction or made an agreement subject to chapters 1-9 of 
this title; 

(27) “Person” means an individual, corporation, business trust, estate, 
trust, partnership, limited liability company, association, joint venture, 
government, governmental subdivision, agency, or instrumentality, public 
corporation, or any other legal or commercial entity; 

(28) “Present value” means the amount as of a date certain of one (1) or 
more sums payable in the future, discounted to the date certain by use of 
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either an interest rate specified by the parties if that rate is not manifestly 
unreasonable at the time the transaction is entered into or, if an interest rate 
is not so specified, a commercially reasonable rate that takes into account 
the facts and circumstances at the time the transaction is entered into; 

(29) “Purchase” means taking by sale, lease, discount, negotiation, mort- 
gage, pledge, lien, security interest, issue or reissue, gift, or any other 
voluntary transaction creating an interest in property; 

(30) “Purchaser” means a person that takes by purchase; 

(31) “Record” means information that is inscribed on a tangible medium 
or that is stored in an electronic or other medium and is retrievable in 
perceivable form; 

(32) “Remedy” means any remedial right to which an aggrieved party is 
entitled with or without resort to a tribunal; 

(33) “Representative” means a person empowered to act for another, 
including an agent, an officer of a corporation or association, and a trustee, 
executor, or administrator of an estate; 

(34) “Right” includes remedy; 

(35) “Security interest” means an interest in personal property or fixtures 
that secures payment or performance of an obligation. “Security interest” 
includes any interest of a consignor and a buyer of accounts, chattel paper, 
a payment intangible, or a promissory note in a transaction that is subject to 
chapter 9 of this title. “Security interest” does not include the special 
property interest of a buyer of goods on identification of those goods to a 
contract for sale under § 47-2-401, but a buyer may also acquire a “security 
interest” by complying with chapter 9 of this title. Except as otherwise 
provided in § 47-2-505, the right of a seller or lessor of goods under chapter 
2 or 2A of this title to retain or acquire possession of the goods is not a 
“security interest”, but a seller or lessor may also acquire a “security 
interest” by complying with chapter 9 of this title. The retention or 
reservation of title by a seller of goods notwithstanding shipment or delivery 
to the buyer under § 47-2-401 is limited in effect to a reservation of a 
“security interest”. Whether a transaction in the form of a lease creates a 
“security interest” is determined pursuant to § 47-2-401; 

(36) “Send” in connection with a writing, record, or notice means: 

(A) To deposit in the mail or deliver for transmission by any other usual 
means of communication with postage or cost of transmission provided for 
and properly addressed and, in the case of an instrument, to an address 
specified thereon or otherwise agreed, or if there be none to any address 
reasonable under the circumstances; or 

(B) In any other way to cause to be received any record or notice within 
the time it would have arrived if properly sent; 

(37) “Signed” includes using any symbol executed or adopted with present 
intention to adopt or accept a writing; 

(38) “State” means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands, or any territory or insular 
possession subject to the jurisdiction of the United States; 

(39) “Surety” includes a guarantor or other secondary obligor; 

(40) “Term” means a portion of an agreement that relates to a particular 
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matter; 
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(41) “Unauthorized signature” means a signature made without actual, 
implied, or apparent authority. The term includes a forgery; 

(42) “Warehouse receipt” means a document of title issued by a person 
engaged in the business of storing goods for hire; 

(43) “Writing” includes printing, typewriting, or any other intentional 
reduction to tangible form. “Written” has a corresponding meaning. 


History. 
Acts 2008, ch. 814, § 2; 2008, ch. 930, § 1. 


Compiler’s Notes. 

This revised chapter 1 replaces former chap- 
ter 1, effective July 1, 2008. 

Former chapter 1, §§ 47-1-101 — 47-1-110, 
47-1-201 — 47-1-208 (Acts 1963, ch. 81, §§ 1 
(1-101) — 1 (1-108), 1 (1-201) — 1 (1-208), 1 
(10-102(2)), 1 (10-105); 1983, ch. 154, § 1; 1985, 
ch. 404, §§ 1, 2; 1986, ch. 737, § 53; 1987, ch. 
225, 8 ;16;1991, ch, 52; $ 2; 1993, chi agsieqgu2: 
3; 1995, ch. 397, $13; 1997; ch: 66, $$" 1, 2; 1997; 
ch. 79, §§ 15) 16;,1997,; ch.'272; §8 3, 4; 1998; 
ch. 641, § 2; 1998, ch. 675, § 4; 2000, ch. 846, 
§§ 2, 3; 2002, ch. 522, § 1), concerning general 
provisions of the Uniform Commercial Code, 
was repealed by Acts 2008, ch. 930, § 1, effec- 
tive July 1, 2008, which enacted this revised 
chapter 1. 


Amendments. 

The 2008 amendment by ch. 814 to the sec- 
tion as enacted by Acts 2008, ch. 930, § 1, both 
effective July 1, 2008, substituted “in control of 
a negotiable electronic document of title or a 
person in possession of a negotiable instru- 
ment, negotiable tangible document of title” for 
“in possession of a negotiable instrument, docu- 
ment of title” in the definition of “bearer”; in the 
definition of “bill of lading”, substituted “docu- 


ment of title” for “document”, inserted “directly 
or indirectly” and added the last sentence; in 
the definition of “delivery”, substituted “to an 
electronic document of title means voluntary 
transfer of control and with respect to an in- 
strument, a tangible document of title” for “to 
an instrument, document of title”; rewrote the 
definition of “document of title” which read: “ 
‘Document of title’ includes bill of lading, dock 
warrant, dock receipt, warehouse receipt or 
order for the delivery of goods, and also any 
other document which in the regular course of 
business or financing is treated as adequately 
evidencing that the person in possession of it is 
entitled to receive, hold, and dispose of the 
document and the goods it covers. To be a 
document of title, a document must purport to 
be issued by or addressed to a bailee and 
purport to cover goods in the bailee’s possession 
which are either identified or are fungible por- 
tions of an identified mass;”; in the definition of 
“holder”, substituted “possession of a nego- 
tiable tangible document” for “possession of a 
document” and added (C); and, in the definition 
of “warehouse receipt”, substituted “document 
of title” for “receipt”. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 
Acts 2008, ch. 930, § 15. July 1, 2008. 


NOTES TO DECISIONS 


ANALYSIS 
i “Buyer in Ordinary Course of Business.” 
2: Consignments. 
3. Bad Faith. 
4. Good Faith. 
5. Holder. 
6. Agreement. 
1. “Buyer in Ordinary Course of Busi- 


ness.” 

Truck buyer acquired title because buyer was 
a bona fide purchaser in the ordinary course of 
business, and under T.C.A. § 47-2-403 claim- 
ant’s entrustment of the truck to merchant 
provided merchant the authority to transfer 
title to buyer, as buyer purchased the truck 
from merchant without knowledge that the 
transaction violated claimant’s rights; although 
actions of merchant appeared to rise to the level 


of larceny under criminal law, this fact did not 
negate the power that was conferred on him by 
claimant’s act of voluntarily entrusting mer- 
chant with the truck. Best Signs, Inc. v. King, 
358 S.W.3d 226, 2009 Tenn. App. LEXIS 6 
(Tenn. Ct. App. Jan. 12, 2009). 

Circuit court properly awarded a trailer to 
the original owner because he held the certifi- 
cate of title, the record contained no evidence to 
demonstrate that the person who sold the 
trailer to the buyer was a merchant who dealt 
in trailers of the kind at issue, the record 
suggested that the seller’s sale of the scrap 
trailer to the buyer was an isolated casual sale, 
and the buyer was not entitled to the protection 
of the entrustment statute, regardless of 
whether he purchased the trailer in good faith 
or otherwise qualified as a bona fide purchaser. 
Duffy v. Elam, — S.W.3d —, 2016 Tenn. App. 
LEXIS 609 (Tenn. Ct. App. Aug. 24, 2016). 
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2. Consignments. 

In an adversary proceeding in which a Chap- 
ter 7 trustee sought the avoidance and recovery 
of transfers of nine items of jewelry by the 
debtor to a jeweler as preferential or fraudulent 
transfers and the debtor moved for summary 
judgment, arguing that the debtor had no in- 
terest in the items transferred, because the 
jeweler acknowledged that two of the items of 
jewelry were delivered to the debtor for sale 
and because of the conflicting evidence regard- 
ing whether the remaining seven items were 
delivered to the debtor for the purpose of sale, 
there were genuine issues of fact precluding 
summary judgment on the ground that the 
jeweler’s transactions with the debtor consti- 
tuted consignments. Jahn v. Carley Jewels, 
LLC (In re WFG, LLC), — B.R. —, 2010 Bankr. 
LEXIS 3900 (Bankr. E.D. Tenn. Nov. 2, 2010). 


3. Bad Faith. 

Plaintiff corporation’s motion to strike defen- 
dant’s holder in due course affirmative defense 
was granted because defendant’s arguments 
did not show any bad faith by the corporation; 
even assuming that the corporation’s sole mem- 
ber owed defendant a fiduciary duty and that 
he or his representatives breached that duty, 
those facts would not show that the corporation 
acted dishonestly or in bad faith in its purchase 
of the promissory notes. Starnes Family Office, 
LLC v. McCullar, 765 F. Supp. 2d 1036, 2011 
U.S. Dist. LEXIS 9310 (W.D. Tenn. Jan. 28, 
2011). 


4. Good Faith. 

Neither T.C.A. § 47-1-201(b)(20), which de- 
fines good faith, nor T.C.A. § 47-3-405(b), 
which imposes a good-faith requirement under 
the “fictitious payee rule,” draws any distinc- 
tion between customers and non-customers or 
suggests that the bank’s measure of good faith 
depends upon the plaintiffs status as a cus- 
tomer. Therefore, the meaning of good faith 
under Tennessee law does not hinge upon the 
plaintiffs status as a customer or non-cus- 
tomer. Contour Indus. v. U.S. Bank, N.A., — 
F.3d —, 2011 FED App. 627N, 2011 U.S. App. 
LEXIS 18113 (6th Cir. Aug. 26, 2011). 

Even assuming that a seller acted in bad 
faith, the purchasers did not initially seek to 
void the contract, but they continued operating 
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the business, and thus, under the Uniform 
Commercial Code, damages for the noncon- 
forming goods were the appropriate remedy. 
Lowe v. Smith, — 8.W.3d —, 2016 Tenn. App. 
LEXIS 689 (Tenn. Ct. App. Sept. 19, 2016). 


5. Holder. 

Plaintiff homeowners’ argument to amend its 
complaint to assert defendant Deed of Trust 
holder did not have the legal authority to fore- 
close failed because under T.C.A. §§ 47-1-201, 
47-3-301, the holder did not have to be the 
owner of the note in order to enforce it and a 
person was entitled to enforce the instrument 
even if the person was not the owner of the 
instrument or in wrongful possession. Gibson v. 
Mortg. Elec. Registration Sys., — F. Supp. 2d 
—, 2012 U.S. Dist. LEXIS 63510 (W.D. Tenn. 
May 7, 2012). 

Creditor did not submit sufficient proof of 
perfection under the Tennessee UCC when it 
filed its proof of claim with a copy of a note 
endorsed in blank that only referenced the 
original lender and certain other documents, 
and although a Chapter 7 trustee sent notice of 
noncompliance with a local bankruptcy rule, it 
was not until four months after he filed an 
adversary proceeding that creditor supplied an 
affidavit indicating it was in possession of the 
original note. Excluding proof of perfection 
would be too harsh a sanction, but trustee was 
entitled to attorney’s fees and expenses he was 
forced to incur in contesting creditor’s deficient 
proof of claim. Waldschmidt v. Nationstar 
Mortg. LLC (In re Phillips), — B.R. —, 2015 
Bankr. LEXIS 1886 (Bankr. M.D. Tenn. June 9, 
2015). 


6. Agreement. 

Purchasers and a seller did not enter into a 
modification contract because nothing in the 
record indicated that the seller agreed, either 
expressly or by his conduct, to modify the 
parties’ agreement; the trial court clearly indi- 
cated that the purchasers’ evidence on the issue 
was neither sufficient nor credible, and the 
purchaser did not present clear and convincing 
evidence that would allow the court of appeals 
to disregard the trial court’s implied credibility 
finding in favor of the seller. Lowe v. Smith, — 
S.W.3d —, 2016 Tenn. App. LEXIS 689 (Tenn. 
Ct. App. Sept. 19, 2016). 


COMMENTS TO OFFICIAL TEXT 


Source: Former Section 1-201. 

Changes from former law: In order to 
make it clear that all definitions in the Uniform 
Commercial Code (not just those appearing in 
Article 1, as stated in former Section 1-201, but 
also those appearing in other Articles) do not 
apply if the context otherwise requires, a new 
subsection (a) to that effect has been added, and 
the definitions now appear in subsection (b). 


The reference in subsection (a) to the “context” 
is intended to refer to the context in which the 
defined term is used in the Uniform Commer- 
cial Code. In other words, the definition applies 
whenever the defined term is used unless the 
context in which the defined term is used in the 
statute indicates that the term was not used in 
its defined sense. Consider, for example, Sec- 
tions 3-103(a)(9) (defining “promise,” in rel- 
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evant part, as “a written undertaking to pay 
money signed by the person undertaking to 
pay”) and 3-303(a)(1) (indicating that an instru- 
ment is issued or transferred for value if “the 
instrument is issued or transferred for a prom- 
ise of performance, to the extent that the prom- 
ise has been performed.” It is clear from the 
statutory context of the use of the word “prom- 
ise” in Section 3-303(a)(1) that the term was not 
used in the sense of its definition in Section 
3-103(a)(9). Thus, the Section 3-103(a)(9) defi- 
nition should not be used to give meaning to the 
word “promise” in Section 3-303(a). 

Some definitions in former Section 1-201 
have been reformulated as substantive provi- 
sions and have been moved to other sections. 
See Sections 1-202 (explicating concepts of no- 
tice and knowledge formerly addressed in Sec- 
tions 1-201(25)-(27)), 1-204 (determining when 
a person gives value for rights, replacing the 
definition of “value” in former Section 
1-201(44)), and 1-206 (addressing the meaning 
of presumptions, replacing the definitions of 
“presumption” and “presumed” in former Sec- 
tion 1-201(31)). Similarly, the portion of the 
definition of “security interest” in former Sec- 
tion 1-201(37) which explained the difference 
between a security interest and a lease has 
been relocated to Section 1-203. 

Two definitions in former Section 1-201 have 
been deleted. The definition of “honor” in for- 
mer Section 1-201(21) has been moved to Sec- 
tion 2-103(1)(b), inasmuch as the definition 
only applies to the use of the word in Article 2. 
The definition of “telegram” in former Section 
1-201(41) has been deleted because that word 
no longer appears in the definition of 
“conspicuous.” 

Other than minor stylistic changes and re- 
numbering, the remaining definitions in this 
section are as in former Article 1 except as 
noted below. 

1. “Action.” Unchanged from former Section 
1-201, which was derived from similar defini- 
tions in Section 191, Uniform Negotiable In- 
struments Law; Section 76, Uniform Sales Act; 
Section 58, Uniform Warehouse Receipts Act; 
Section 53, Uniform Bills of Lading Act. 

2. “Aggrieved party.” Unchanged from former 
Section 1-201. 

3. “Agreement.” Derived from former Section 
1-201. As used in the Uniform Commercial 
Code the word is intended to include full recog- 
nition of usage of trade, course of dealing, 
course of performance and the surrounding 
circumstances as effective parts thereof, and of 
any agreement permitted under the provisions 
of the Uniform Commercial Code to displace a 
stated rule of law. Whether an agreement has 
legal consequences is determined by applicable 
provisions of the Uniform Commercial Code 
and, to the extent provided in Section 1-103, by 
the law of contracts. 

4. “Bank.” Derived from Section 4A-104. 
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5. “Bearer.” Unchanged from former Section 
1-201, which was derived from Section 191, 
Uniform Negotiable Instruments Law. 

6. “Bill of Lading.” Derived from former Sec- 
tion 1-201. The reference to, and definition of, 
an “airbill” has been deleted as no longer 
necessary. 

7. “Branch.” Unchanged from former Section 
1-201. 

8. “Burden of establishing a fact.” Unchanged 
from former Section 1-201. 

9. “Buyer in ordinary course of business.” 
Except for minor stylistic changes, identical to 
former Section 1-201 (as amended in conjunc- 
tion with the 1999 revisions to Article 9). The 
major significance of the phrase lies in Section 
2-403 and in the Article on Secured Transac- 
tions (Article 9). 

The first sentence of paragraph (9) makes 
clear that a buyer from a pawnbroker cannot be 
a buyer in ordinary course of business. The 
second sentence explains what it means to buy 
“in the ordinary course.” The penultimate sen- 
tence prevents a buyer that does not have the 
right to possession as against the seller from 
being a buyer in ordinary course of business. 
Concerning when a buyer obtains possessory 
rights, see Sections 2-502 and 2-716. However, 
the penultimate sentence is not intended to 
affect a buyer’s status as a buyer in ordinary 
course of business in cases (such as a “drop 
shipment”) involving delivery by the seller to a 
person buying from the buyer or a donee from 
the buyer. The requirement relates to whether 
as against the seller the buyer or one taking 
through the buyer has possessory rights. 

10. “Conspicuous.” Derived from former Sec- 
tion 1-201(10). This definition states the gen- 
eral standard that to be conspicuous a term 
ought to be noticed by a reasonable person. 
Whether a term is conspicuous is an issue for 
the court. Subparagraphs (A) and (B) set out 
several methods for making a term conspicu- 
ous. Requiring that a term be conspicuous 
blends a notice function (the term ought to be 
noticed) and a planning function (giving guid- 
ance to the party relying on the term regarding 
how that result can be achieved). Although 
these paragraphs indicate some of the methods 
for making a term attention-calling, the test is 
whether attention can reasonably be expected 
to be called to it. The statutory language should 
not be construed to permit a result that is 
inconsistent with that test. 

11. “Consumer.” Derived from Section 
9-102(a)(25). 

12. “Contract.” Except for minor stylistic 
changes, identical to former Section 1-201. 

18. “Creditor.” Unchanged from former Sec- 
tion 1-201. 

14. “Defendant.” Except for minor stylistic 
changes, identical to former Section 1-201, 
which was derived from Section 76, Uniform 
Sales Act. 
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15. “Delivery.” Derived from former Section 
1-201. The reference to certificated securities 
has been deleted in light of the more specific 
treatment of the matter in Section 8-301. 

16. “Document of title.” Unchanged from for- 
mer Section 1-201, which was derived from 
Section 76, Uniform Sales Act. By making it 
explicit that the obligation or designation of a 
third party as “bailee” is essential to a docu- 
ment of title, this definition clearly rejects any 
such result as obtained in Hixson v. Ward, 254 
Ill.App. 505 (1929), which treated a conditional 
sales contract as a document of title. Also the 
definition is left open so that new types of 
documents may be included. It is unforeseeable 
what documents may one day serve the essen- 
tial purpose now filled by warehouse receipts 
and bills of lading. Truck transport has already 
opened up problems which do not fit the pat- 
terns of practice resting upon the assumption 
that a draft can move through banking chan- 
nels faster than the goods themselves can reach 
their destination. There lie ahead air transport 
and such probabilities as teletype transmission 
of what may some day be regarded commer- 
cially as “Documents of Title.” The definition is 
stated in terms of the function of the documents 
with the intention that any document which 
gains commercial recognition as accomplishing 
the desired result shall be included within its 
scope. Fungible goods are adequately identified 
within the language of the definition by identi- 
fication of the mass of which they are a part. 

Dock warrants were within the Sales Act 
definition of document of title apparently for 
the purpose of recognizing a valid tender by 
means of such paper. In current commercial 
practice a dock warrant or receipt is a kind of 
interim certificate issued by steamship compa- 
nies upon delivery of the goods at the dock, 
entitling a designated person to have issued to 
him at the company’s office a bill of lading. The 
receipt itself is invariably nonnegotiable in 
form although it may indicate that a negotiable 
bill is to be forthcoming. Such a document is not 
within the general compass of the definition, 
although trade usage may in some cases entitle 
such paper to be treated as a document of title. 
If the dock receipt actually represents a storage 
obligation undertaken by the shipping com- 
pany, then it is a warehouse receipt within this 
section regardless of the name given to the 
instrument. 

The goods must be “described,” but the de- 
scription may be by marks or labels and may be 
qualified in such a way as to disclaim personal 
knowledge of the issuer regarding contents or 
condition. However, baggage and parcel checks 
and similar “tokens” of storage which identify 
stored goods only as those received in exchange 
for the token are not covered by this Article. 

The definition is broad enough to include an 
airway bill. 
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17. “Fault.” Derived from former Section 
1-201. “Default” has been added to the list of 
events constituting fault. 

18. “Fungible goods.” Derived from former 
Section 1-201. References to securities have 
been deleted because Article 8 no longer uses 
the term “fungible” to describe securities. Ac- 
cordingly, this provision now defines the con- 
cept only in the context of goods. 

19. “Genuine.” Unchanged from former Sec- 
tion 1-201. 

20. “Good faith.” Former Section 1-201(19) 
defined “good faith” simply as honesty in fact; 
the definition contained no element of commer- 
cial reasonableness. Initially, that definition 
applied throughout the Code with only one 
exception. Former Section 2-103(1)(b) provided 
that “in that Article, ‘good faith’ in the case of a 
merchant means honesty in fact and the obser- 
vance of reasonable commercial standards of 
fair dealing in the trade.” This alternative 
definition was limited in applicability, though, 
because it applied only to transactions within 
the scope of Article 2 and it applied only to 
merchants. 

Over time, however, amendments to the Uni- 
form Commercial Code brought the Article 2 
merchant concept of good faith (subjective hon- 
esty and objective commercial reasonableness) 
into other Articles. First, Article 2A explicitly 
incorporated the Article 2 standard. See Sec- 
tion 2A-103(7). Then, other Articles broadened 
the applicability of that standard by adopting it 
for all parties rather than just for merchants. 
See, e.g., Sections 3-103(a)(4), 4A-105(a)(6), 
7-102(a)(6), 8-102(a)(10), and 9-102(a)(43). Fi- 
nally, Articles 2 and 2A were amended so as to 
apply the standard to non-merchants as well as 
merchants. See Sections 2-103(1)G), 2A- 
103(1)(m). All of these definitions are comprised 
of two elements — honesty in fact and the 
observance of reasonable commercial standards 
of fair dealing. Only revised Article 5 defines 
“sood faith” solely in terms of subjective hon- 
esty, and only Article 6 (in the few states that 
have not chosen to delete the Article) is without 
a definition of good faith. (It should be noted 
that, while revised Article 6 did not define good 
faith, Comment 2 to revised Section 6-102 
states that “this Article adopts the definition of 
‘good faith’ in Article 1 in all cases, even when 
the buyer is a merchant.”) 

Thus, the definition of “good faith” in this 
section merely confirms what has been the case 
for a number of years as Articles of the UCC 
have been amended or revised — the obligation 
of “good faith,” applicable in each Article, is to 
be interpreted in the context of all Articles 
except for Article 5 as including both the sub- 
jective element of honesty in fact and the objec- 
tive element of the observance of reasonable 
commercial standards of fair dealing. As a 
result, both the subjective and objective ele- 
ments are part of the standard of “good faith,” 
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whether that obligation is specifically refer- 
enced in another Article of the Code (other than 
Article 5) or is provided by this Article. 

Of course, as noted in the statutory text, the 
definition of “good faith” in this section does not 
apply when the narrower definition of “good 
faith” in revised Article 5 is applicable. 

As noted above, the definition of “good faith” 
in this section requires not only honesty in fact 
but also “observance of reasonable commercial 
standards of fair dealing.” Although “fair deal- 
ing” is a broad term that must be defined in 
context, it is clear that it is concerned with the 
fairness of conduct rather than the care with 
which an act is performed. This is an entirely 
different concept than whether a party exer- 
cised ordinary care in conducting a transaction. 
Both concepts are to be determined in the light 
of reasonable commercial standards, but those 
standards in each case are directed to different 
aspects of commercial conduct. See e.g., Sec- 
tions 3-103(a)(9) and 4-104(c) and Comment 4 
to Section 3-103. 

21. “Holder.” Derived from former Section 
1-201. The definition has been reorganized for 
clarity. 

22. “Insolvency proceedings.” Unchanged 
from former Section 1-201. 

23. “Insolvent.” Derived from former Section 
1-201. The three tests of insolvency — “generally 
ceased to pay debts in the ordinary course of 
business other than as a result of a bona fide 
dispute as to them,” “unable to pay debts as 
they become due,” and “insolvent within the 
meaning of the federal bankruptcy law” — are 
expressly set up as alternative tests and must 
be approached from a commercial standpoint. 

24. “Money.” Substantively identical to for- 
mer Section 1-201. The test is that of sanction 
of government, whether by authorization be- 
fore issue or adoption afterward, which recog- 
nizes the circulating medium as a part of the 
official currency of that government. The nar- 
row view that money is limited to legal tender 
is rejected. 

25. “Organization.” The former definition of 
this word has been replaced with the standard 
definition used in acts prepared by the National 
Conference of Commissioners on Uniform State 
Laws. 

26. “Party.” Substantively identical to former 
Section 1-201. Mention of a party includes, of 
course, a person acting through an agent. How- 
ever, where an agent comes into opposition or 
contrast to the principal, particular account is 
taken of that situation. 

27. “Person.” The former definition of this 
word has been replaced with the standard defi- 
nition used in acts prepared by the National 
Conference of Commissioners on Uniform State 
Laws. 

28. “Present value.” This definition was for- 
merly contained within the definition of “secu- 
rity interest” in former Section 1-201(37). 
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29. “Purchase.” Derived from former Section 
1-201. The form of definition has been changed 
from “includes” to “means.” 

30. “Purchaser.” Unchanged from former Sec- 
tion 1-201. 

31. “Record.” 
9-102(a)(69). 

32. “Remedy.” Unchanged from former Sec- 
tion 1-201. The purpose is to make it clear that 
both remedy and right (as defined) include 
those remedial rights of “self help” which are 
among the most important bodies of rights 


Derived from Section 


‘under the Uniform Commercial Code, remedial 


rights being those to which an aggrieved party 
may resort on its own. 

33. “Representative.” Derived from former 
Section 1-201. Reorganized, and form changed 
from “includes” to “means.” 

34. “Right.” Except for minor stylistic 
changes, identical to former Section 1-201. 

35. “Security Interest.” The definition is the 
first paragraph of the definition of “security 
interest” in former Section 1-201, with minor 
stylistic changes. The remaining portion of that 
definition has been moved to Section 1-203. 
Note that, because of the scope of Article 9, the 
term includes the interest of certain outright 
buyers of certain kinds of property. 

36. “Send.” Derived from former Section 
1-201. Compare “notifies”. 

37. “Signed.” Derived from former Section 
1-201. Former Section 1-201 referred to “inten- 
tion to authenticate”; because other articles 
now use the term “authenticate,” the language 
has been changed to “intention to adopt or 
accept.” The latter formulation is derived from 
the definition of “authenticate” in Section 
9-102(a)(7). This provision refers only to writ- 
ings, because the term “signed,” as used in 
some articles, refers only to writings. This 
provision also makes it clear that, as the term 
“signed” is used in the Uniform Commercial 
Code, a complete signature is not necessary. 
The symbol may be printed, stamped or writ- 
ten; it may be by initials or by thumbprint. It 
may be on any part of the document and in 
appropriate cases may be found in a billhead or 
letterhead. No catalog of possible situations can 
be complete and the court must use common 
sense and commercial experience in passing 
upon these matters. The question always is 
whether the symbol was executed or adopted by 
the party with present intention to adopt or 
accept the writing. 

38. “State.” This is the standard definition of 
the term used in acts prepared by the National 
Conference of Commissioners on Uniform State 
Laws. 

39. “Surety.” This definition makes it clear 
that “surety” includes all secondary obligors, 
not just those whose obligation refers to the 
person obligated as a surety. As to the nature of 
secondary obligations generally, see Restate- 
ment (Third), Suretyship and Guaranty Sec- 
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tion1 (1996). 

40. “Term.” Unchanged from former Section 
1-201. 

41. “Unauthorized signature.” Unchanged 
from former Section 1-201. 

42. “Warehouse receipt.” Unchanged from 
former Section 1-201, which was derived from 
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Section 76(1), Uniform Sales Act; Section 1, 
Uniform Warehouse Receipts Act. Receipts is- 
sued by a field warehouse are included, pro- 
vided the warehouseman and the depositor of 
the goods are different persons. 

43. “Written” or “writing.” Unchanged from 
former Section 1-201. 


47-1-202. Notice — Knowledge. 


(a) Subject to subsection (f), a person has “notice” of a fact if the person: 
(1) Has actual knowledge of it; 
(2) Has received a notice or notification of it; or 
(3) From all the facts and circumstances known to the person at the time 
in question, has reason to know that it exists. 

(b) “Knowledge” means actual knowledge. “Knows” has a corresponding 
meaning. 

(c) “Discover”, “learn”, or words of similar import refer to knowledge rather 
than to reason to know. 

(d) Aperson “notifies” or “gives” a notice or notification to another person by 
taking such steps as may be reasonably required to inform the other person in 
ordinary course, whether or not the other person actually comes to know of it. 

(e) Subject to subsection (f), a person “receives” a notice or notification when: 

(1) It comes to that person’s attention; or 

(2) It is duly delivered in a form reasonable under the circumstances at 
the place of business through which the contract was made or at another 
location held out by that person as the place for receipt of such communica- 
tions. 

(f) Notice, knowledge, or a notice or notification received by an organization 
is effective for a particular transaction from the time it is brought to the 
attention of the individual conducting that transaction and, in any event, from 
the time it would have been brought to the individual’s attention if the 
organization had exercised due diligence. An organization exercises due 
diligence if it maintains reasonable routines for communicating significant 
information to the person conducting the transaction and there is reasonable 
compliance with the routines. Due diligence does not require an individual 
acting for the organization to communicate information unless the communi- 
cation is part of the individual’s regular duties or the individual has reason to 
know of the transaction and that the transaction would be materially affected 
by the information. 


3; 1995, ch. 397, § 1; 1997, ch. 66, §§ 1, 2; 1997, 
ch. 79, §§ 15, 16; 1997, ch. 272, §§ 3, 4; 1998, 
ch. 641, § 2; 1998, ch. 675, § 4; 2000, ch. 846, 
§§ 2, 3; 2002, ch. 522, § 1), concerning general 
provisions of the Uniform Commercial Code, 
was repealed by Acts 2008, ch. 930, § 1, effec- 


History. 
Acts 2008, ch. 930, § 1. 


Compiler’s Notes. 

This revised chapter 1 replaces former chap- 
ter 1, effective July 1, 2008. 

Former chapter 1, §§ 47-1-101 — 47-1-110, 


47-1-201 — 47-1-208 (Acts 1963, ch. 81, §§ 1 
(1-101) — 1 (1-108), 1 (1-201) — 1 (1-208), 1 
(10-102(2)), 1 (10-105); 1983, ch. 154, § 1; 1985, 
ch. 404, §§ 1, 2; 1986, ch. 737, § 53; 1987, ch. 
225, § 16; 1991, ch. 52,§ 2; 1993, ch. 398, §§ 2, 


tive July 1, 2008, which enacted this revised 
chapter 1. 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 
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COMMENTS TO OFFICIAL TEXT 


Source: Derived from former Section 
1-201(25)-(27). 

Changes from former law: These provi- 
sions are substantive rather than purely defi- 
nitional. Accordingly, they have been relocated 
from Section 1-201 to this section. The refer- 
ence to the “forgotten notice” doctrine has been 
deleted. 

1. Under subsection (a), a person has notice of 
a fact when, inter alia, the person has received 
a notification of the fact in question. 

2. As provided in subsection (d), the word 
“notifies” is used when the essential fact is the 


proper dispatch of the notice, not its receipt. 
Compare “Send.” When the essential fact is the 
other party’s receipt of the notice, that is 
stated. Subsection (e) states when a notification 
is received. 

3. Subsection (f) makes clear that notice, 
knowledge, or a notification, although “re- 
ceived,” for instance, by a clerk in Department 
A of an organization, is effective for a transac- 
tion conducted in Department B only from the 
time when it was or should have been commu- 
nicated to the individual conducting that trans- 
action. 


47-1-203. Lease distinguished from security interest. 


(a) Whether a transaction in the form of a lease creates a lease or security 
interest is determined by the facts of each case. 

(b) A transaction in the form of a lease creates a security interest if the 
consideration that the lessee is to pay the lessor for the right to possession and 
use of the goods is an obligation for the term of the lease and is not subject to 
termination by the lessee; and: 

(1) The original term of the lease is equal to or greater than the remaining 
economic life of the goods; 

(2) The lessee is bound to renew the lease for the remaining economic life 
of the goods or is bound to become the owner of the goods; 

(3) The lessee has an option to renew the lease for the remaining economic 
life of the goods for no additional consideration or for nominal additional 
consideration upon compliance with the lease agreement; or 

(4) The lessee has an option to become the owner of the goods for no 
additional consideration or for nominal additional consideration upon com- 
pliance with the lease agreement. 

(c) A transaction in the form of a lease does not create a security interest 
merely because: 

(1) The present value of the consideration the lessee is obligated to pay 
the lessor for the right to possession and use of the goods is substantially 
equal to or is greater than the fair market value of the goods at the time the 
lease is entered into; 

(2) The lessee assumes risk of loss of the goods; 

(3) The lessee agrees to pay, with respect to the goods, taxes, insurance, 
filing, recording, or registration fees, or service or maintenance costs; 

(4) The lessee has an option to renew the lease or to become the owner of 
the goods; 

(5) The lessee has an option to renew the lease for a fixed rent that is 
equal to or greater than the reasonably predictable fair market rent for the 
use of the goods for the term of the renewal at the time the option is to be 
performed; or 

(6) The lessee has an option to become the owner of the goods for a fixed 
price that is equal to or greater than the reasonably predictable fair market 
value of the goods at the time the option is to be performed. 
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(d) Additional consideration is nominal if it is less than the lessee’s 
reasonably predictable cost of performing under the lease agreement if the 
option is not exercised. Additional consideration is not nominal if: 

(1) When the option to renew the lease is granted to the lessee, the rent is 
stated to be the fair market rent for the use of the goods for the term of the 
renewal determined at the time the option is to be performed; or 

(2) When the option to become the owner of the goods is granted to the 
lessee, the price is stated to be the fair market value of the goods determined 
at the time the option is to be performed. 

(e) The “remaining economic life of the goods” and “reasonably predictable” 
fair market rent, fair market value, or cost of performing under the lease 
agreement must be determined with reference to the facts and circumstances 
at the time the transaction is entered into. 


History. 
Acts 2008, ch. 930, § 1. 


Compiler’s Notes. 

This revised chapter 1 replaces former chap- 
ter 1, effective July 1, 2008. 

Former chapter 1, §§ 47-1-101 — 47-1-110, 
47-1-201 — 47-1-208 (Acts 1963, ch. 81, §§ 1 
(1-101) — 1 (1-108), 1 (1-201) — 1 (1-208), 1 
(10-102(2)), 1 (10-105); 1988, ch. 154, § 1; 1985, 
ch. 404, §§ 1, 2; 1986, ch. 737, § 53; 1987, ch. 
225,§ 16; 1991, ch. 52,§ 2; 1993, ch. 398, §§ 2, 


3; 1995, ch. 397, § 1; 1997, ch. 66, §§ 1, 2; 1997, 
ch. 79, §§ 15, 16; 1997, ch. 272, §§ 3, 4; 1998, 
ch. 641, § 2; 1998, ch. 675, § 4; 2000, ch. 846, 
§§ 2, 3; 2002, ch. 522, § 1), concerning general 
provisions of the Uniform Commercial Code, 
was repealed by Acts 2008, ch. 930, § 1, effec- 
tive July 1, 2008, which enacted this revised 
chapter 1. 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 


COMMENTS TO OFFICIAL TEXT 


Source: Former Section 1-201(37). 

Changes from former law: This section is 
substantively identical to those portions of for- 
mer Section 1-201(37) that distinguished “true” 
leases from security interests, except that the 
definition of “present value” formerly embed- 
ded in Section 1-201(37) has been placed in 
Section 1-201(28). 

1. An interest in personal property or fixtures 
which secures payment or performance of an 
obligation is a “security interest.” See Section 
1-201(37). Security interests are sometimes 
created by transactions in the form of leases. 
Because it can be difficult to distinguish leases 
that create security interests from those that do 
not, this section provides rules that govern the 
determination of whether a transaction in the 
form of a lease creates a security interest. 

2. One of the reasons it was decided to codify 
the law with respect to leases was to resolve an 
issue that created considerable confusion in the 
courts: what is a lease? The confusion existed, 
in part, due to the last two sentences of the 
definition of security interest in the 1978 Offi- 
cial Text of the Act, Section 1-201(37). The 
confusion was compounded by the rather con- 
siderable change in the federal, state and local 
tax laws and accounting rules as they relate to 
leases of goods. The answer is important be- 
cause the definition of lease determines not 
only the rights and remedies of the parties to 


the lease but also those of third parties. If a 
transaction creates a lease and not a security 
interest, the lessee’s interest in the goods is 
limited to its leasehold estate; the residual 
interest in the goods belongs to the lessor. This 
has significant implications to the lessee’s 
creditors. “On common law theory, the lessor, 
since he has not parted with title, is entitled to 
full protection against the lessee’s creditors and 
trustee in bankruptcy....” 1 G. Gilmore, Security 
Interests in Personal Property Section 3.6, at 76 
(1965). Under pre-UCC chattel security law 
there was generally no requirement that the 
lessor file the lease, a financing statement, or 
the like, to enforce the lease agreement against 
the lessee or any third party; the Article on 
Secured Transactions (Article 9) did not change 
the common law in that respect. Coogan, Leas- 
ing and the Uniform Commercial Code, in 
Equipment Leasing-Leveraged Leasing 681, 
700 n.25, 729 n.80 (2d ed.1980). The Article on 
Leases (Article 2A) did not change the law in 
that respect, except for leases of fixtures. Sec- 
tion 2A-309. An examination of the common 
law will not provide an adequate answer to the 
question of what is a lease. The definition of 
security interest in Section 1-201(37) of the 
1978 Official Text of the Act provided that the 
Article on Secured Transactions (Article 9) gov- 
erns security interests disguised as leases, i.e., 
leases intended as security; however, the defi- 


47-1-203 


nition became vague and outmoded. 

Lease is defined in Article 2A as a transfer of 
the right to possession and use of goods for a 
term, in return for consideration. Section 2A- 
103(1)G). The definition continues by stating 
that the retention or creation of a security 
interest is not a lease. Thus, the task of sharp- 
ening the line between true leases and security 
interests disguised as leases continues to be a 
function of this Article. 

This section begins where Section 1-201(35) 
leaves off. It draws a sharper line between 
leases and security interests disguised as 
leases to create greater certainty in commercial 
transactions. 

Prior to enactment of the rules now codified 
in this section, the 1978 Official Text of Section 
1-201(37) provided that whether a lease was 
intended as security (i.e., a security interest 
disguised as a lease) was to be determined from 
the facts of each case; however, (a) the inclusion 
of an option to purchase did not itself make the 
lease one intended for security, and (b) an 
agreement that upon compliance with the 
terms of the lease the lessee would become, or 
had the option to become, the owner of the 
property for no additional consideration, or for 
a nominal consideration, did make the lease 
one intended for security. 

Reference to the intent of the parties to 
create a lease or security interest led to unfor- 
tunate results. In discovering intent, courts 
relied upon factors that were thought to be 
more consistent with sales or loans than leases. 
Most of these criteria, however, were as appli- 
cable to true leases as to security interests. 
Examples include the typical net lease provi- 
sions, a purported lessor’s lack of storage facili- 
ties or its character as a financing party rather 
than a dealer in goods. Accordingly, this section 
contains no reference to the parties’ intent. 

Subsections (a) and (b) were originally taken 
from Section 1(2) of the Uniform Conditional 
Sales Act (act withdrawn 1943), modified to 
reflect current leasing practice. Thus, reference 
to the case law prior to the incorporation of 
those concepts in this article will provide a 
useful source of precedent. Gilmore, Security 
Law, Formalism and Article 9, 47 Neb.L.Rev. 
659, 671 (1968). Whether a transaction creates 
a lease or a security interest continues to be 
determined by the facts of each case. Subsec- 
tion (b) further provides that a transaction 
creates a security interest if the lessee has an 
obligation to continue paying consideration for 
the term of the lease, if the obligation is not 
terminable by the lessee (thus correcting early 
statutory gloss, e.g., In re Royer’s Bakery, Inc., 1 
U.C.C. Rep.Serv. (Callaghan) 342 (Bank- 
r.—.D.Pa.1963)) and if one of four additional 
tests is met. The first of these four tests, sub- 
paragraph (1), is that the original lease term is 
equal to or greater than the remaining eco- 
nomic life of the goods. The second of these 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 


20 


tests, subparagraph (2), is that the lessee is 
either bound to renew the lease for the remain- 
ing economic life of the goods or to become the 
owner of the goods. In re Gehrke Enters., 1 
Bankr. 647, 651-52 (Bankr. W.D.Wis.1979). The 
third of these tests, subparagraph (3), is 
whether the lessee has an option to renew the 
lease for the remaining economic life of the 
goods for no additional consideration or for 
nominal additional consideration, which is de- 
fined later in this section. In re Celeryvale 
Transp., 44 Bankr. 1007, 1014-15 (Bank- 
r.E.D.Tenn.1984). The fourth of these tests, 
subparagraph (4), is whether the lessee has an 
option to become the owner of the goods for no 
additional consideration or for nominal addi- 
tional consideration. All of these tests focus on 
economics, not the intent of the parties. In re 
Berge, 32 Bankr. 370, 371-73 
(Bankr. W.D.Wis.1983). 

The focus on economics is reinforced by sub- 
section (c). It states that a transaction does not 
create a security interest merely because the 
transaction has certain characteristics listed 
therein. Subparagraph (1) has no statutory 
derivative; it states that a full payout lease 
does not per se create a security interest. Rush- 
ton v. Shea, 419 F Supp. 13849, 1365 
(D.Del.1976). Subparagraphs (2) and (3) pro- 
vide the same regarding the provisions of the 
typical net lease. Compare All-States Leasing 
Co. v. Ochs, 42 Or.App. 319, 600 P.2d 899 
(Ct.App.1979), with In re Tillery, 571 F.2d 1361 
(5th Cir.1978). Subparagraph (4) restates and 
expands the provisions of the 1978 Official Text 
of Section 1-201(37) to make clear that the 
option can be to buy or renew. Subparagraphs 
(5) and (6) treat fixed price options and provide 
that fair market value must be determined at 
the time the transaction is entered into. Com- 
pare Arnold Mach. Co. v. Balls, 624 P.2d 678 
(Utah 1981), with Aoki v. Shepherd Mach. Co., 
665 F.2d 941 (9th Cir.1982). 

The relationship of subsection (b) to subsec- 
tion (c) deserves to be explored. The fixed price 
purchase option provides a useful example. A 
fixed price purchase option in a lease does not of 
itself create a security interest. This is particu- 
larly true if the fixed price is equal to or greater 
than the reasonably predictable fair market 
value of the goods at the time the option is to be 
performed. A security interest is created only if 
the option price is nominal and the conditions 
stated in the introduction to the second para- 
graph of this subsection are met. There is a set 
of purchase options whose fixed price is less 
than fair market value but greater than nomi- 
nal that must be determined on the facts of 
each case to ascertain whether the transaction 
in which the option is included creates a lease 
or a security interest. 

It was possible to provide for various other 
permutations and combinations with respect to 
options to purchase and renew. For example, 
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this section could have stated a rule to govern 
the facts of In re Marhoefer Packing Co., 674 
F.2d 1139 (7th Cir.1982). This was not done 
because it would unnecessarily complicate the 
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definition. Further development of this rule is 
left to the courts. 

Subsections (d) and (e) provide definitions 
and rules of construction. 


Except as otherwise provided in chapters 3, 4, and 5 of this title, a person 
gives value for rights if the person acquires them: 
(1) In return for a binding commitment to extend credit or for the 
extension of immediately available credit, whether or not drawn upon and 
whether or not a charge-back is provided for in the event of difficulties in 


collection; 


(2) As security for, or in total or partial satisfaction of, a preexisting claim; 
(3) By accepting delivery under a preexisting contract for purchase; or 
(4) In return for any consideration sufficient to support a simple contract. 


History. 
Acts 2008, ch. 930, § 1. 


Compiler’s Notes. 

This revised chapter 1 replaces former chap- 
ter 1, effective July 1, 2008. 

Former chapter 1, §§ 47-1-101 — 47-1-110, 
47-1-201 — 47-1-208 (Acts 1963, ch. 81, §§ 1 
(1-101) — 1 (1-108), 1 (1-201) — 1 (1-208), 1 
(10-102(2)), 1 (10-105); 1983, ch. 154, § 1; 1985, 
ch. 404, §§ 1, 2; 1986, ch. 737, § 53; 1987, ch. 
225,95 16,1091, ch. 52,9" 25 49ue, C1. 090, 88 2, 
3; 1995, ch. 397, § 1; 1997, ch. 66, §§ 1, 2; 1997, 
ch. 79,:8§ 15, 16; 1997, chs 272, §§ 3, 4; 1998, 


ch. 641, § 2; 1998, ch. 675, § 4; 2000, ch. 846, 
§§ 2, 3; 2002, ch. 522, § 1), concerning general 
provisions of the Uniform Commercial Code, 
was repealed by Acts 2008, ch. 930, § 1, effec- 
tive July 1, 2008, which enacted this revised 
chapter 1. 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 


Cited: 

Baptist Mem. Hosp. v. Argo Constr. Corp., 
308 S.W.3d 337, 2009 Tenn. App. LEXIS 502 
(Tenn. Ct. App. July 29, 2009). 


COMMENTS TO OFFICIAL TEXT 


Source: Former Section 1-201(44). 

Changes from former law: Unchanged 
from former Section 1-201, which was derived 
from Sections 25, 26, 27, 191, Uniform Nego- 
tiable Instruments Law; Section 76, Uniform 
Sales Act; Section 53, Uniform Bills of Lading 
Act; Section 58, Uniform Warehouse Receipts 
Act; Section 22(1), Uniform Stock Transfer Act; 
Section 1, Uniform Trust Receipts Act. These 
provisions are substantive rather than purely 
definitional. Accordingly, they have been relo- 
cated from former Section 1-201 to this section. 

1. All the Uniform Acts in the commercial law 
field (except the Uniform Conditional Sales Act) 
have carried definitions of “value.” All those 
definitions provided that value was any consid- 
eration sufficient to support a simple contract, 
including the taking of property in satisfaction 
of or as security for a pre-existing claim. Sub- 
sections (1), (2), and (4) in substance continue 
the definitions of “value” in the earlier acts. 


Subsection (3) makes explicit that “value” is 
also given in a third situation: where a buyer by 
taking delivery under a pre-existing contract 
converts a contingent into a fixed obligation. 
This definition is not applicable to Articles 3 
and 4, but the express inclusion of immediately 
available credit as value follows the separate 
definitions in those Articles. See Sections 4-208, 
4-209, 3-303. A bank or other financing agency 
which in good faith makes advances against 
property held as collateral becomes a bona fide 
purchaser of that property even though provi- 
sion may be made for charge-back in case of 
trouble. Checking credit is “immediately avail- 
able” within the meaning of this section if the 
bank would be subject to an action for slander 
of credit in case checks drawn against the credit 
were dishonored, and when a charge-back is 
not discretionary with the bank, but may only 
be made when difficulties in collection arise in 
connection with the specific transaction in- 
volved. 
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47-1-205. Reasonable time — Seasonableness. 


(a) Whether a time for taking an action required by chapters 1-9 of this title 
is reasonable depends on the nature, purpose, and circumstances of the action. 

(b) An action is taken seasonably if it is taken at or within the time agreed 
or, if no time is agreed, at or within a reasonable time. 


History. 
Acts 2008, ch. 930, § 1. 


Compiler’s Notes. 

This revised chapter 1 replaces former chap- 
ter 1, effective July 1, 2008. 

Former chapter 1, §§ 47-1-101 — 47-1-110, 
47-1-201 — 47-1-208 (Acts 1968, ch. 81, §§ 1 
(1-101) — 1 (1-108), 1 (1-201) — 1 (1-208), 1 
(10-102(2)), 1 (10-105); 1983, ch. 154, § 1; 1985, 
ch. 404, §§ 1, 2; 1986, ch. 737, § 53; 1987, ch. 
225; § 16; 1991; ch. 52, $2; 1993, ch. 398)'§$,2, 


3; 1995, ch. 397, § 1; 1997, ch. 66, §§ 1, 2; 1997, 
ch. 79, §§ 15, 16; 1997, ch, 272, §§ 3, 4; 1998, 
ch. 641, § 2; 1998, ch. 675, § 4; 2000, ch. 846, 
8§ 2, 3; 2002, ch. 522, § 1), concerning general 
provisions of the Uniform Commercial Code, 
was repealed by Acts 2008, ch. 930, § 1, effec- 
tive July 1, 2008, which enacted this revised 
chapter 1. 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 


COMMENTS TO OFFICIAL TEXT 


Source: Former Section 1-204(2)-(3). 

Changes from former law: This section is 
derived from subsections (2) and (3) of former 
Section 1-204. Subsection (1) of that section is 
now incorporated in Section 1-302(b). 

1. Subsection (a) makes it clear that require- 
ments that actions be taken within a “reason- 
able” time are to be applied in the transactional 
context of the particular action. 


47-1-206. Presumptions. 


2. Under subsection (b), the agreement that 
fixes the time need not be part of the main 
agreement, but may occur separately. Notice 
also that under the definition of “agreement” 
(Section 1-201) the circumstances of the trans- 
action, including course of dealing or usages of 
trade or course of performance may be mate- 
rial. On the question what is a reasonable time 
these matters will often be important. 


Whenever chapters 1-9 of this title create a “presumption” with respect to a 
fact, or provide that a fact is “presumed”, the trier of fact must find the 
existence of the fact unless and until evidence is introduced that supports a 


finding of its nonexistence. 


History. 
Acts 2008, ch. 930, § 1. 


Compiler’s Notes. 

This revised chapter 1 replaces former chap- 
ter 1, effective July 1, 2008. 

Former chapter 1, §§ 47-1-101 — 47-1-110, 
47-1-201 — 47-1-208 (Acts 1963, ch. 81, §§ 1 
(1-101) — 1 (1-108), 1 (1-201) — 1 (1-208), 1 
(10-102(2)), 1 (10-105); 1983, ch. 154, § 1; 1985, 
ch. 404, §§ 1, 2; 1986, ch. 737, § 53; 1987, ch. 
225, § 16; 1991,\ch: 52; § 2: 1993; ch. 398,'$$' 2, 


3; 1995, ch. 397, § 1; 1997, ch..66, §§ 1, 2; 1997, 
ch. 79, §§ 15, 16; 1997, ch. 272, §§ 3, 4; 1998, 
ch. 641, § 2; 1998, ch. 675, § 4; 2000, ch. 846, 
§§ 2, 3; 2002, ch. 522, § 1), concerning general 
provisions of the Uniform Commercial Code, 
was repealed by Acts 2008, ch. 930, § 1, effec- 
tive July 1, 2008, which enacted this revised 
chapter 1. 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 


NOTES TO DECISIONS 


1. Rebuttable Presumption Rule. 
Although T.C.A. § 47-9-626 does not use the 
term “presumption,” there is no question that 
this statutory provision is intended to be a 
codification of the rebuttable presumption rule 
and that it serves to create a rebuttable pre- 


sumption; the analytical framework generally 
applicable to such presumptions is thus appli- 
cable to this section and the rebuttable pre- 
sumption rule codified therein. Regions Bank v. 
Thomas, 532 S.W.3d 330, 2017 Tenn. LEXIS 
699 (Tenn. Oct. 16, 2017). 
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COMMENTS TO OFFICIAL TEXT 


Source: Former Section 1-201(31). 

Changes from former law: None, other 
than stylistic changes. 

1. Several sections of the Uniform Commer- 
cial Code state that there is a “presumption” as 


to a certain fact, or that the fact is “presumed.” 
This section, derived from the definition ap- 
pearing in former Section 1-201(31), indicates 
the effect of those provisions on the proof pro- 
cess. 


PART 3 
TERRITORIAL APPLICABILITY AND GENERAL RULES 


47-1-301. Territorial applicability — Parties’ power to choose appli- 


cable law. 


(a) Except as otherwise provided in this section, when a transaction bears a 
reasonable relation to this state and also to another state or nation the parties 
may agree that the law either of this state or of such other state or nation shall 


govern their rights and duties. 


(b) In the absence of an agreement effective under subsection (a), and except 
as provided in subsection (c), chapters 1-9 of this title apply to transactions 
bearing an appropriate relation to this state. 

(c) If one (1) of the following provisions of chapters 1-9 of this title specifies 
the applicable law, that provision governs and a contrary agreement is 
effective only to the extent permitted by the law so specified: 


(1) Section 47-2-402; 


(2) Sections 47-2A-105 and 47-2A-106; 


(3) Section 47-4-102; 
(4) Section 47-4A-507; 
(5) Section 47-5-116; 
(6) Section 47-8-110; or 


(7) Sections 47-9-301 — 47-9-307. 


History. 
Acts 2008, ch. 930, § 1. 


Compiler’s Notes. 
The Comments to Official Text have been set 
out with the latest updates. 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 


NOTES TO DECISIONS 


1. Applicability. 

Because the parties’ contract dispute con- 
cerned a transaction for the sale of goods, and 
the parties had not agreed on governing law, 
the appropriate relationship test in T.C.A. 


§ 47-1-301(b) governed the choice of law in the 
case. Carbon Processing & Reclamation, LLC v. 
Valero Mktg. & Supply Co., 823 F. Supp. 2d 786, 
2011 U.S. Dist. LEXIS 120024 (W.D. Tenn. Oct. 
17, 2011). 


COMMENTS TO OFFICIAL TEXT 


Source: Former Section 1-105. 

Changes from former law: This section is 
substantively identical to former Section 1-105. 
Changes in language are stylistic only. 

1. Subsection (a) states affirmatively the 


right of the parties to a multi-state transaction 
or a transaction involving foreign trade to 
choose their own law. That right is subject to 
the firm rules stated in the sections listed in 
subsection (c), and is limited to jurisdictions to 
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which the transaction bears a “reasonable rela- 
tion.” In general, the test of “reasonable rela- 
tion” is similar to that laid down by the Su- 
preme Court in Seeman v. Philadelphia 
Warehouse Co., 274 U.S. 403, 47 S.Ct. 626, 71 
L.Ed. 1123 (1927). Ordinarily the law chosen 
must be that of a jurisdiction where a signifi- 
cant enough portion of the making or perfor- 
mance of the contract is to occur or occurs. But 
an agreement as to choice of law may some- 
times take effect as a shorthand expression of 
the intent of the parties as to matters governed 
by their agreement, even though the transac- 
tion has no significant contact with the juris- 
diction chosen. 

2. Where there is no agreement as to the 
governing law, the Act is applicable to any 
transaction having an “appropriate” relation to 
any state which enacts it. Of course, the Act 
applies to any transaction which takes place in 
its entirety in a state which has enacted the 
Act. But the mere fact that suit is brought in a 
state does not make it appropriate to apply the 
substantive law of that state. Cases where a 
relation to the enacting state is not “appropri- 
ate” include, for example, those where the par- 
ties have clearly contracted on the basis of some 
other law, as where the law of the place of 
contracting and the law of the place of contem- 
plated performance are the same and are con- 
trary to the law under the Code. 

3. Where a transaction has significant con- 
tacts with a state which has enacted the Act 
and also with other jurisdictions, the question 
what relation is “appropriate” is left to judicial 
decision. In deciding that question, the court is 
not strictly bound by precedents established in 
other contexts. Thus a conflict-of-laws decision 
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refusing to apply a purely local statute or rule 
of law to a particular multi-state transaction 
may not be valid precedent for refusal to apply 
the Code in an analogous situation. Application 
of the Code in such circumstances may be 
justified by its comprehensiveness, by the 
policy of uniformity, and by the fact that it is in 
large part a reformulation and restatement of 
the law merchant and of the understanding of a 
business community which transcends state 
and even national boundaries. Compare Global 
Commerce Corp. v. Clark-Babbitt Industries, 
Inc., 239 F.2d 716, 719 (2d Cir. 1956). In par- 
ticular, where a transaction is governed in large 
part by the Code, application of another law to 
some detail of performance because of an acci- 
dent of geography may violate the commercial 
understanding of the parties. 

4. Subsection (c) spells out essential limita- 
tions on the parties’ right to choose the appli- 
cable law. Especially in Article 9 parties taking 
a security interest or asked to extend credit 
which may be subject to a security interest 
must have sure ways to find out whether and 
where to file and where to look for possible 
existing filings. 

5. Sections 9-301 through 9-307 should be 
consulted as to the rules for perfection of secu- 
rity interests and agricultural liens and the 
effect of perfection and nonperfection and 
priority. 

6. This section is subject to Section 1-102, 
which states the scope of Article 1. As that 
section indicates, the rules of Article 1, includ- 
ing this section, apply to a transaction to the 
extent that transaction is governed by one of 
the other Articles of the Uniform Commercial 
Code. 


(a) Except as otherwise provided in subsection (b) or elsewhere in chapters 
1-9 of this title, the effect of provisions of chapters 1-9 of this title may be 
varied by agreement. 

(b) The obligations of good faith, diligence, reasonableness, and care pre- 
scribed by chapters 1-9 of this title may not be disclaimed by agreement. The 
parties, by agreement, may determine the standards by which the performance 
of those obligations is to be measured if those standards are not manifestly 
unreasonable. Whenever chapters 1-9 of this title require an action to be taken 
within a reasonable time, a time that is not manifestly unreasonable may be 
fixed by agreement. 

(c) The presence in certain provisions of chapters 1-9 of this title of the 
phrase “unless otherwise agreed”, or words of similar import, does not imply 
that the effect of other provisions may not be varied by agreement under this 
section. 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 


History. 
Acts 2008, ch. 930, § 1. 
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Cited: 
Baptist Mem. Hosp. v. Argo Constr. Corp., 
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308 S.W.3d 337, 2009 Tenn. App. LEXIS 502 
(Tenn. Ct. App. July 29, 2009). 


COMMENTS TO OFFICIAL TEXT 


Source: Former Sections 1-102(3)-(4) and 
1-204(1). 

Changes: This section combines the rules 
from subsections (3) and (4) of former Section 
1-102 and subsection (1) of former Section 
1-204. No substantive changes are made. 

1. Subsection (a) states affirmatively at the 
outset that freedom of contract is a principle of 
the Uniform Commercial Code: “the effect” of 
its provisions may be varied by “agreement.” 
The meaning of the statute itself must be found 
in its text, including its definitions, and in 
appropriate extrinsic aids; it cannot be varied 
by agreement. But the Uniform Commercial 
Code seeks to avoid the type of interference 
with evolutionary growth found in pre-Code 
cases such as Manhattan Co. v. Morgan, 242 
N.Y. 38, 150 N.E. 594 (1926). Thus, private 
parties cannot make an instrument negotiable 
within the meaning of Article 3 except as pro- 
vided in Section 3-104; nor can they change the 
meaning of such terms as “bona fide pur- 
chaser,” “holder in due course,” or “due negotia- 
tion,” as used in the Uniform Commercial Code. 
But an agreement can change the legal conse- 
quences that would otherwise flow from the 
provisions of the Uniform Commercial Code. 
“Agreement” here includes the effect given to 
course of dealing, usage of trade and course of 
performance by Sections 1-201 and 1-303; the 
effect of an agreement on the rights of third 
parties is left to specific provisions of the Uni- 
form Commercial Code and to supplementary 
principles applicable under Section 1-103. The 
rights of third parties under Section 9-317 
when a security interest is unperfected, for 
example, cannot be destroyed by a clause in the 
security agreement. This principle of freedom 
of contract is subject to specific exceptions 
found elsewhere in the Uniform Commercial 
Code and to the general exception stated here. 
The specific exceptions vary in explicitness: the 
statute of frauds found in Section 2-201, for 
example, does not explicitly preclude oral 
waiver of the requirement of a writing, but a 
fair reading denies enforcement to such a 
waiver as part of the “contract” made unen- 
forceable; Section 9-602, on the other hand, is a 
quite explicit limitation on freedom of contract. 
Under the exception for “the obligations of good 
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trade. 


faith, diligence, reasonableness and care pre- 
scribed by [the Uniform Commercial Code}],” 
provisions of the Uniform Commercial Code 
prescribing such obligations are not to be dis- 
claimed. However, the section also recognizes 
the prevailing practice of having agreements 
set forth standards by which due diligence is 
measured and explicitly provides that, in the 
absence of a showing that the standards mani- 
festly are unreasonable, the agreement con- 
trols. In this connection, Section 1-303 incorpo- 
rating into the agreement prior course of 
dealing and usages of trade is of particular 
importance. 

Subsection (b) also recognizes that nothing is 
stronger evidence of a reasonable time than the 
fixing of such time by a fair agreement between 
the parties. However, provision is made for 
disregarding a clause which whether by inad- 
vertence or overreaching fixes a time so unrea- 
sonable that it amounts to eliminating all rem- 
edy under the contract. The parties are not 
required to fix the most reasonable time but 
may fix any time which is not obviously unfair 
as judged by the time of contracting. 

2. An agreement that varies the effect of 
provisions of the Uniform Commercial Code 
may do so by stating the rules that will govern 
in leu of the provisions varied. Alternatively, 
the parties may vary the effect of such provi- 
sions by stating that their relationship will be 
governed by recognized bodies of rules or prin- 
ciples applicable to commercial transactions. 
Such bodies of rules or principles may include, 
for example, those that are promulgated by 
intergovernmental authorities such as UNCI- 
TRAL or Unidroit (see, e.g., Unidroit Principles 
of International Commercial Contracts), or 
non-legal codes such as trade codes. 

3. Subsection (c) is intended to make it clear 
that, as a matter of drafting, phrases such as 
“unless otherwise agreed” have been used to 
avoid controversy as to whether the subject 
matter of a particular section does or does not 
fall within the exceptions to subsection (b), but 
absence of such words contains no negative 
implication since under subsection (b) the gen- 
eral and residual rule is that the effect of all 
provisions of the Uniform Commercial Code 
may be varied by agreement. 


course of dealing, and usage of 


(a) A “course of performance” is a sequence of conduct between the parties to 


a particular transaction that exists if: 


(1) The agreement of the parties with respect to the transaction involves 
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repeated occasions for performance by a party; and 
(2) The other party, with knowledge of the nature of the performance and 
opportunity for objection to it, accepts the perforrnance or acquiesces in it 

without objection. 7 

(b) A “course of dealing” is a sequence of conduct concerning previous 
transactions between the parties to a particular transaction that is fairly to be 
regarded as establishing a common basis of understanding for interpreting 
their expressions and other conduct. 

(c) A “usage of trade” is any practice or method of dealing having such 
regularity of observance in a place, vocation, or trade as to justify an 
expectation that it will be observed with respect to the transaction in question. 
The existence and scope of such a usage must be proved as facts. If it is 
established that such a usage is embodied in a trade code or similar record, the 
interpretation of the record is a question of law. 

(d) A course of performance or course of dealing between the parties or 
usage of trade in the vocation or trade in which they are engaged or of which 
they are or should be aware is relevant in ascertaining the meaning of the 
parties’ agreement, may give particular meaning to specific terms of the 
agreement, and may supplement or qualify the terms of the agreement. A 
usage of trade applicable in the place in which part of the performance under 
the agreement is to occur may be so utilized as to that part of the performance. 

(e) Except as otherwise provided in subsection (f), the express terms of an 
agreement and any applicable course of performance, course of dealing, or 
usage of trade must be construed whenever reasonable as consistent with each 
other. If such a construction is unreasonable: 

(1) Express terms prevail over course of performance, course of dealing, 
and usage of trade; 

(2) Course of performance prevails over course of dealing and usage of 
trade; and 

(3) Course of dealing prevails over usage of trade. 

(f) Subject to § 47-2-209, a course of performance is relevant to show a 
waiver or modification of any term inconsistent with the course of perfor- 
mance. 

(g) Evidence of a relevant usage of trade offered by one party is not 
admissible unless that party has given the other party notice that the court 
finds sufficient to prevent unfair surprise to the other party. 


History. Effective Dates. 
Acts 2008, ch. 930, § 1. Acts 2008, ch. 930, § 15. July 1, 2008. 


NOTES TO DECISIONS 


ANALYSIS the wholesaler’s motion to amend its answer on 

the day of trial. The amendment substantially 

i Motion to Amend Wrongfully Granted. changed the issues for consideration, T.C.A. 
2. General Consideration. § 47-1-303(d). KP Bldg. Prods. v. J. W. Garland 
3. Course of Dealing. Wholesale, Inc., — S.W.3d —, 2009 Tenn. App. 


LEXIS 595 (Tenn. Ct. App. Aug. 27, 2009). 
1. Motion to Amend Wrongfully Granted. 
Finding against a manufacturer was im- 2. General Consideration. 
proper because the trial court erred in granting “Course of performance” statute, T.C.A. § 47- 
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-1-3038, is part of Tennessee’s Uniform Commer- 
cial Code (U.C.C.), which, of course, only ap- 
plies to leases of goods. Real property leases are 
governed by Tennessee property law, not Ten- 
nessee’s U.C.C. In re Goody’s Family Clothing, 
Inc., 443 B.R. 5, 2010 Bankr. LEXIS 4120 (8rd 
Cir. Dec. 1, 2010). 

Course of dealing or the usage of trade was 
relevant to ascertaining the meaning of the 
parties’ agreement and not the source of any 
duty independent of a contract, and courts 
applying Tennessee law have considered course 
of dealing and usage of trade in aid of constru- 
ing contracts, not as the source of an indepen- 
dent duty to act. The plaintiff did not allege 
that it had a contract with the defendant or 
how evidence of course of dealing or usage of 
trade would be relevant to the construction of 
the contract; therefore, T.C.A. § 47-1-303 did 
not create an independent duty upon which the 
plaintiff could base a negligence claim under 
the Uniform Commercial Code. Notredan, LLC 
v. Old Rep. Exch. Facilitator Co., 875 F. Supp. 
2d 780, 2012 U.S. Dist. LEXIS 85712 (W.D. 
Tenn. June 20, 2012). 


47-1-303 


3. Course of Dealing. 

When parties entered into multiple agree- 
ments regarding the purchase and sale of lum- 
ber, the parties’ conduct in which, in earlier 
agreements, a seller allowed a buyer to pick up 
several loads after purported deadlines, did not 
constitute a “course of conduct” allowing the 
buyer to avoid a subsequent agreement’s clear 
requirement to pick up loads by a certain date 
because (1) such a reading of the subsequent 
agreement was inconsistent with the contract’s 
plain language, (2) when the parties entered 
into the subsequent agreement, the deadlines 
to pick up loads subject to the prior agreements 
had not expired, so no course of conduct allow- 
ing late pickups was established when the 
subsequent agreement was entered into, and 
(3) the seller’s forbearance in permitting a 
handful of late pickups on the two previous 
agreements did not establish a “course of deal- 
ing” that overrode the plain and unambiguous 
contractual terms of the subsequent agree- 
ment. Miller v. Dairyman’s Supply Co., — F. 
Supp. 2d —, 2012 U.S. Dist. LEXIS 81613 
(M.D. Tenn. June 12, 2012). 


COMMENTS TO OFFICIAL TEXT 


Source: Former Sections 1-205, 2-208, and 
Section 2A-207. 

Changes from former law: This section 
integrates the “course of performance” concept 
from Articles 2 and 2A into the principles of 
former Section 1-205, which deals with course 
of dealing and usage of trade. In so doing, the 
section slightly modifies the articulation of the 
course of performance rules to fit more comfort- 
ably with the approach and structure of former 
Section 1-205. There are also slight modifica- 
tions to be more consistent with the definition 
of “agreement” in former Section 1-201(3). It 
should be noted that a course of performance 
that might otherwise establish a defense to the 
obligation of a party to a negotiable instrument 
is not available as a defense against a holder in 
due course who took the instrument without 
notice of that course of performance. 

1. The Uniform Commercial Code rejects 
both the “lay-dictionary” and the “conveyanc- 
er’s” reading of a commercial agreement. In- 
stead the meaning of the agreement of the 
parties is to be determined by the language 
used by them and by their action, read and 
interpreted in the light of commercial practices 
and other surrounding circumstances. The 
measure and background for interpretation are 
set by the commercial context, which may ex- 
plain and supplement even the language of a 
formal or final writing. 

2. “Course of dealing,” as defined in subsec- 
tion (b), is restricted, literally, to a sequence of 


conduct between the parties previous to the 
agreement. A sequence of conduct after or un- 
der the agreement, however, is a “course of 
performance.” “Course of dealing” may enter 
the agreement either by explicit provisions of 
the agreement or by tacit recognition. 

3. The Uniform Commercial Code deals with 
“usage of trade” as a factor in reaching the 
commercial meaning of the agreement that the 
parties have made. The language used is to be 
interpreted as meaning what it may fairly be 
expected to mean to parties involved in the 
particular commercial transaction in a given 
locality or in a given vocation or trade. By 
adopting in this context the term “usage of 
trade,” the Uniform Commercial Code ex- 
presses its intent to reject those cases which see 
evidence of “custom” as representing an effort 
to displace or negate “established rules of law.” 
A distinction is to be drawn between mandatory 
rules of law such as the Statute of Frauds 
provisions of Article 2 on Sales whose very office 
is to control and restrict the actions of the 
parties, and which cannot be abrogated by 
agreement, or by a usage of trade, and those 
rules of law (such as those in Part 3 of Article 2 
on Sales) which fill in points which the parties 
have not considered and in fact agreed upon. 
The latter rules hold “unless otherwise agreed” 
but yield to the contrary agreement of the 
parties. Part of the agreement of the parties to 
which such rules yield is to be sought for in the 
usages of trade which furnish the background 
and give particular meaning to the language 


47-1-304 


used, and are the framework of common under- 
standing controlling any general rules of law 
which hold only when there is no such 
understanding. 

4, Ausage of trade under subsection (c) must 
have the “regularity of observance” specified. 
The ancient English tests for “custom” are 
abandoned in this connection. Therefore, it is 
not required that a usage of trade be “ancient or 
immemorial,” “universal,” or the like. Under 
the requirement of subsection (c) full recogni- 
tion is thus available for new usages and for 
usages currently observed by the great major- 
ity of decent dealers, even though dissidents 
ready to cut corners do not agree. There is room 
also for proper recognition of usage agreed 
upon by merchants in trade codes. 

5. The policies of the Uniform Commercial 
Code controlling explicit unconscionable con- 
tracts and clauses (Sections 1-304, 2-302) apply 
to implicit clauses that rest on usage of trade 
and carry forward the policy underlying the 
ancient requirement that a custom or usage 
must be “reasonable.” However, the emphasis is 
shifted. The very fact of commercial acceptance 
makes out a prima facie case that the usage is 
reasonable, and the burden is no longer on the 
usage to establish itself as being reasonable. 
But the anciently established policing of usage 
by the courts is continued to the extent neces- 
sary to cope with the situation arising if an 
unconscionable or dishonest practice should 
become standard. 


47-1-304. Obligation of good faith. 
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6. Subsection (d), giving the prescribed effect 
to usages of which the parties “are or should be 
aware,” reinforces the provision of subsection 
(c) requiring not universality but only the de- 
scribed “regularity of observance” of the prac- 
tice or method. This subsection also reinforces 
the point of subsection (c) that such usages may 
be either general to trade or particular to a 
special branch of trade. 

7. Although the definition of “agreement” in 
Section 1-201 includes the elements of course of 
performance, course of dealing, and usage of 
trade, the fact that express reference is made in 
some sections to those elements is not to be 
construed as carrying a contrary intent or im- 
plication elsewhere. Compare Section 1-302(c). 

8. In cases of a well established line of usage 
varying from the general rules of the Uniform 
Commercial Code where the precise amount of 
the variation has not been worked out into a 
single standard, the party relying on the usage 
is entitled, in any event, to the minimum varia- 
tion demonstrated. The whole is not to be 
disregarded because no particular line of detail 
has been established. In case a dominant pat- 
tern has been fairly evidenced, the party rely- 
ing on the usage is entitled under this section to 
go to the trier of fact on the question of whether 
such dominant pattern has been incorporated 
into the agreement. 

9. Subsection (g) is intended to insure that 
this Act’s liberal recognition of the needs of 
commerce in regard to usage of trade shall not 
be made into an instrument of abuse. 


Every contract or duty within chapters 1-9 of this title imposes an obligation 
of good faith in its performance and enforcement. 


History. 
Acts 2008, ch. 930, § 1. 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 


Cited: 

SecurAmerica Bus. Credit v. Lynch, — 
S.W.3d —, 2011 Tenn. App. LEXIS 462 (Tenn. 
Ct. App. Aug. 26, 2011). 


NOTES TO DECISIONS 


1. Good Faith. 

Even assuming that a seller acted in bad 
faith, the purchasers did not initially seek to 
void the contract, but they continued operating 
the business, and thus, under the Uniform 


Commercial Code, damages for the noncon- 
forming goods were the appropriate remedy. 
Lowe v. Smith, — S.W.3d —, 2016 Tenn. App. 
LEXIS 689 (Tenn. Ct. App. Sept. 19, 2016). 


COMMENTS TO OFFICIAL TEXT 


Source: Former Section 1-203. 

Changes from former law: Except for 
changing the form of reference to the Uniform 
Commercial Code, this section is identical to 
former Section 1-203. 

1. This section sets forth a basic principle 
running throughout the Uniform Commercial 


Code. The principle is that in commercial trans- 
actions good faith is required in the perfor- 
mance and enforcement of all agreements or 
duties. While this duty is explicitly stated in 
some provisions of the Uniform Commercial 
Code, the applicability of the duty is broader 
than merely these situations and applies gen- 
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erally, as stated in this section, to the perfor- 
mance or enforcement of every contract or duty 
within this Act. It is further implemented by 
Section 1-303 on course of dealing, course of 
performance, and usage of trade. This section 
does not support an independent cause of ac- 
tion for failure to perform or enforce in good 
faith. Rather, this section means that a failure 
to perform or enforce, in good faith, a specific 
duty or obligation under the contract, consti- 
tutes a breach of that contract or makes un- 
available, under the particular circumstances, 


47-1-306 


a remedial right or power. This distinction 
makes it clear that the doctrine of good faith 
merely directs a court towards interpreting 
contracts within the commercial context in 
which they are created, performed, and en- 
forced, and does not create a separate duty of 
fairness and reasonableness which can be inde- 
pendently breached. 

2. “Performance and enforcement” of con- 
tracts and duties within the Uniform Commer- 
cial Code include the exercise of rights created 
by the Uniform Commercial Code. 


47-1-305. Remedies to be liberally administered. 


(a) The remedies provided by chapters 1-9 of this title must be liberally 
administered to the end that the aggrieved party may be put in as good a 
position as if the other party had fully performed but neither consequential or 
special damages nor penal damages may be had except as specifically provided 
in chapters 1-9 of this title or by other rule of law. 

(b) Any right or obligation declared by chapters 1-9 of this title is enforceable 
by action unless the provision declaring it specifies a different and limited 


effect. 


History. 
Acts 2008, ch. 980, § 1. 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 


COMMENTS TO OFFICIAL TEXT 


Source: Former Section 1-106. 

Changes from former law: Other than 
changes in the form of reference to the Uniform 
Commercial Code, this section is identical to 
former Section 1-106. 

1. Subsection (a) is intended to effect three 
propositions. The first is to negate the possibil- 
ity of unduly narrow or technical interpretation 
of remedial provisions by providing that the 
remedies in the Uniform Commercial Code are 
to be liberally administered to the end stated in 
this section. The second is to make it clear that 
compensatory damages are limited to compen- 
sation. They do not include consequential or 
special damages, or penal damages; and the 
Uniform Commercial Code elsewhere makes it 
clear that damages must be minimized. Cf. 
Sections 1-304, 2-706(1), and 2-712(2). The 
third purpose of subsection (a) is to reject any 
doctrine that damages must be calculable with 


mathematical accuracy. Compensatory dam- 
ages are often at best approximate: they have to 
be proved with whatever definiteness and accu- 
racy the facts permit, but no more. Cf. Section 
2-204(3). 

2. Under subsection (b), any right or obliga- 
tion described in the Uniform Commercial Code 
is enforceable by action, even though no remedy 
may be expressly provided, unless a particular 
provision specifies a different and limited ef- 
fect. Whether specific performance or other 
equitable relief is available is determined not 
by this section but by specific provisions and by 
supplementary principles. Cf. Sections 1-103, 
2-716. 

3. “Consequential” or “special” damages and 
“penal” damages are not defined in the Uniform 
Commercial Code; rather, these terms are used 
in the sense in which they are used outside the 
Uniform Commercial Code. 


47-1-306. Waiver or renunciation of claim or right after breach. 


A claim or right arising out of an alleged breach may be discharged in whole 
or in part without consideration by agreement of the aggrieved party in an 


authenticated record. 


History. 
Acts 2008, ch. 930, § 1. 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 


47-1-307 
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COMMENTS TO OFFICIAL TEXT 


Source: Former Section 1-107. 

Changes from former law: This section 
changes former law in two respects. First, for- 
mer Section 1-107, requiring the “delivery” of a 
“written waiver or renunciation” merges. the 
separate concepts of the aggrieved party’s 
agreement to forego rights and the manifesta- 
tion of that agreement. This section separates 
those concepts, and explicitly requires agree- 
ment of the aggrieved party. Second, the re- 
vised section reflects developments in elec- 
tronic commerce by providing for 
memorialization in an authenticated record. In 
this context, a party may “authenticate” a re- 
cord by (i) signing a record that is a writing or 


(ii) attaching to or logically associating with a 
record that is not a writing an electronic sound, 
symbol or process with the present intent to 
adopt or accept the record. See Sections 
1-201(b)(37) and 9-102(a)(7). 

1. This section makes consideration unneces- 
sary to the effective renunciation or waiver of 
rights or claims arising out of an alleged breach 
of a commercial contract where the agreement 


effecting such renunciation is memorialized in 


a record authenticated by the aggrieved party. 
Its provisions, however, must be read in con- 
junction with the section imposing an obliga- 
tion of good faith. (Section 1-304). 


47-1-307. Prima facie evidence by third-party documents. 


A document in due form purporting to be a bill of lading, policy or certificate 
of insurance, official weigher’s or inspector’s certificate, consular invoice, or 
any other document authorized or required by the contract to be issued by a 
third party is prima facie evidence of its own authenticity and genuineness and 


of the facts stated in the document by the third party. 


History. 
Acts 2008, ch. 930, § 1. 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 


COMMENTS TO OFFICIAL TEXT 


Source: Former Section 1-202. 

Changes from former law: Except for mi- 
nor stylistic changes, this Section is identical to 
former Section 1-202. 

1. This section supplies judicial recognition 
for documents that are relied upon as trustwor- 
thy by commercial parties. 

2. This section is concerned only with docu- 
ments that have been given a preferred status 
by the parties themselves who have required 
their procurement in the agreement, and for 
this reason the applicability of the section is 
limited to actions arising out of the contract 


that authorized or required the document. The 
list of documents is intended to be illustrative 
and not exclusive. 

3. The provisions of this section go no further 
than establishing the documents in question as 
prima facie evidence and leave to the court the 
ultimate determination of the facts where the 
accuracy or authenticity of the documents is 
questioned. In this connection the section calls 
for a commercially reasonable interpretation. 

4. Documents governed by this section need 
not be writings if records in another medium 
are generally relied upon in the context. 


47-1-308. Performance or acceptance under reservation of rights. 


(a) A party that with explicit reservation of rights performs or promises 
performance or assents to performance in a manner demanded or offered by 
the other party does not thereby prejudice the rights reserved. Such words as 
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“without prejudice”, 


under protest”, or the like are sufficient. 


(b) Subsection (a) does not apply to an accord and satisfaction. 


History. 
Acts 2008, ch. 930, § 1. 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 
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COMMENTS TO OFFICIAL TEXT 


Source: Former Section 1-207. 

Changes from former law: This section is 
identical to former Section 1-207. 

1. This section provides machinery for the 
continuation of performance along the lines 
contemplated by the contract despite a pending 
dispute, by adopting the mercantile device of 
going ahead with delivery, acceptance, or pay- 
ment “without prejudice,” “under protest,” “un- 
der reserve,” “with reservation of all our 
rights,” and the like. All of these phrases com- 
pletely reserve all rights within the meaning of 
this section. The section therefore contemplates 
that limited as well as general reservations and 
acceptance by a party may be made “subject to 
satisfaction of our purchaser,” “subject to accep- 
tance by our customers,” or the like. 

2. This section does not add any new require- 
ment of language of reservation where not 
already required by law, but merely provides a 
specific measure on which a party can rely as 
that party makes or concurs in any interim 
adjustment in the course of performance. It 
does not affect or impair the provisions of this 


Act such as those under which the buyer’s 
remedies for defect survive acceptance without 
being expressly claimed if notice of the defects 
is given within a reasonable time. Nor does it 
disturb the policy of those cases which restrict 
the effect of a waiver of a defect to reasonable 
limits under the circumstances, even though no 
such reservation is expressed. The section is 
not addressed to the creation or loss of remedies 
in the ordinary course of performance but 
rather to a method of procedure where one 
party is claiming as of right something which 
the other believes to be unwarranted. 

3. Subsection (b) states that this section does 
not apply to an accord and satisfaction. Section 
3-311 governs if an accord and satisfaction is 
attempted by tender of a negotiable instrument 
as stated in that section. If Section 3-311 does 
not apply, the issue of whether an accord and 
satisfaction has been effected is determined by 
the law of contract. Whether or not Section 
3-311 applies, this section has no application to 
an accord and satisfaction. 


47-1-309. Option to accelerate at will. 


A term providing that one (1) party or that party’s successor in interest may 
accelerate payment or performance or require collateral or additional collat- 
eral “at will” or when the party “deems itself insecure”, or words of similar 
import, means that the party has power to do so only if that party in good faith 
believes that the prospect of payment or performance is impaired. The burden 
of establishing lack of good faith is on the party against which the power has 


been exercised. 


History. 
Acts 2008, ch. 930, § 1. 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 


NOTES TO DECISIONS 


ANALYSIS 


jw Liability for Rent. 
2 Failure to Maintain Insurance. 


1. Liability for Rent. 

Lender was authorized to accelerate amounts 
due under a deed of trust, including amounts 
the lender had paid to release a prior deed of 
trust, and the buyer of the property was liable 
to the lender for rents collected after notice of 
the mortgage acceleration. Higdon v. Regions 
Bank, — S.W.3d —, 2010 Tenn. App. LEXIS 331 
(Tenn. Ct. App. May 138, 2010). 


2. Failure to Maintain Insurance. 

Evidence did not preponderate against a trial 
court’s finding that a bank did not act in bad 
faith, T.C.A. § 47-1-309, by declaring a loan for 
an aircraft in default and accelerating the loan, 
even though all payments were made on time, 
because the borrower and guarantors materi- 
ally breached the loan agreement by failing to 
maintain insurance on the aircraft; the bank 
made numerous attempts to contact the bor- 
rower, who never replied to the communica- 
tions. Regions Bank v. Thomas, 422 S.W.3d 550, 
2013 Tenn. App. LEXIS 156 (Tenn. Ct. App. 
Mar. 4, 2013). 


47-1-310 
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COMMENTS TO OFFICIAL TEXT 


Source: Former Section 1-208. 

Changes from former law: Except for mi- 
nor stylistic changes, this section is identical to 
former Section 1-208. 

1. The common use of acceleration clauses in 
many transactions governed by the Uniform 
Commercial Code, including sales of goods on 
credit, notes payable at a definite time, and 
secured transactions, raises an issue as to the 
effect to be given to a clause that seemingly 
grants the power to accelerate at the whim and 
caprice of one party. This section is intended to 
make clear that despite language that might be 


so construed and which further might be held 
to make the agreement void as against public 
policy or to make the contract illusory or too 
indefinite for enforcement, the option is to be 
exercised only in the good faith belief that the 
prospect of payment or performance is 
impaired. Obviously this section has no appli- 
cation to demand instruments or obligations 
whose very nature permits call at any time 
with or without reason. This section applies 
only to an obligation of payment or perfor- 
mance which in the first instance is due at a 
future date. 


47-1-310. Subordinated obligations. 


An obligation may be issued as subordinated to performance of another 
obligation of the person obligated, or a creditor may subordinate its right to 
performance of an obligation by agreement with either the person obligated or 
another creditor of the person obligated. Subordination does not create a 
security interest as against either the common debtor or a subordinated 


creditor. 


History. 
Acts 2008, ch. 930, § 1. 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 


COMMENTS TO OFFICIAL TEXT 


Source: Former Section 1-209. 

Changes from former law: This section is 
substantively identical to former Section 1-209. 
The language in that section stating that it 
“shall be construed as declaring the law as it 
existed prior to the enactment of this section 
and not as modifying it” has been deleted. 

1. Billions of dollars of subordinated debt are 
held by the public and by institutional inves- 
tors. Commonly, the subordinated debt is sub- 
ordinated on issue or acquisition and is evi- 
denced by an investment security or by a 
negotiable or non-negotiable note. Debt is also 
sometimes subordinated after it arises, either 
by agreement between the subordinating credi- 
tor and the debtor, by agreement between two 
creditors of the same debtor, or by agreement of 
all three parties. The subordinated creditor 
may be a stockholder or other “insider” inter- 
ested in the common debtor; the subordinated 
debt may consist of accounts or other rights to 
payment not evidenced by any instrument. All 
such cases are included in the terms “subordi- 
nated obligation,” “subordination,” and “subor- 
dinated creditor.” 

2. Subordination agreements are enforceable 
between the parties as contracts; and in the 
bankruptcy of the common debtor dividends 
otherwise payable to the subordinated creditor 


are turned over to the superior creditor. This 
“turn-over” practice has on occasion been ex- 
plained in terms of “equitable lien,” “equitable 
assignment,” or “constructive trust,” but what- 
ever the label the practice is essentially an 
equitable remedy and does not mean that there 
is a transaction “that creates a security interest 
in personal property ... by contract” or a “sale of 
accounts, chattel paper, payment intangibles, 
or promissory notes” within the meaning of 
Section 9-109. On the other hand, nothing in 
this section prevents one creditor from assign- 
ing his rights to another creditor of the same 
debtor in such a way as to create a security 
interest within Article 9, where the parties so 
intend. 

3. The enforcement of subordination agree- 
ments is largely left to supplementary prin- 
ciples under Section 1-103. If the subordinated 
debt is evidenced by a certificated security, 
Section 8-202(a) authorizes enforcement 
against purchasers on terms stated or referred 
to on the security certificate. If the fact of 
subordination is noted on a negotiable instru- 
ment, a holder under Sections 3-302 and 3-306 
is subject to the term because notice precludes 
him from taking free of the subordination. 
Sections 3-302(3)(a), 3-306, and 8-317 severely 
limit the rights of levying creditors of a subor- 
dinated creditor in such cases. 


33 


Section 


47-2-103. 
47-2-104. 


47-2-202. 
47-2-208. 


47-2-310. 
47-2-323. 


47-2-401. 


47-2-503. 
47-2-505. 
47-2-506. 
47-2-509. 


SALES 47-2-101 


CHAPTER 2 
SALES 


Part 1. Short Title, General Construction and Subject Matter 


Definitions and index of definitions. 
Definitions — “Merchant” — “Between merchants” — “Financing agency.” 


Part 2. Form, Formation and Readjustment of Contract 


Final written expression — Parol or extrinsic evidence. 
[Repealed.] 


Part 3. General Obligation and Construction of Contract 


Open time for payment or running of credit — Authority to ship under reservation. 
Form of bill of lading required in overseas shipment — “Overseas.” 


Part 4. Title, Creditors and Good Faith Purchasers 
Passing of title — Reservation for security — Limited application of this section. 
Part 5. Performance 


Manner of seller’s tender of delivery. 
Seller’s shipment under reservation. 
Rights of financing agency. 

Risk of loss in the absence of breach. 


Part 6. Breach, Repudiation and Excuse 


47-2-605. 


Waiver of buyer’s objections by failure to particularize. 


Part 7. Remedies 


47-2-705. 


Seller’s stoppage of delivery in transit or otherwise. 


PART 1 


SHORT TITLE, GENERAL CONSTRUCTION AND 
SUBJECT MATTER 


47-2-101. Short title. 


Cited: 

Big Creek Landscaping v. Hudson Constr. 
Co., — S.W.3d —, 2007 Tenn. App. LEXIS 645 
(Tenn. Ct. App. Oct. 22, 2007); Wilson Sporting 


Goods Co. v. U.S. Golf & Tennis Ctrs., Inc., — 
S.W.3d —, 2012 Tenn. App. LEXIS 117 (Tenn. 
Ct. App. Feb. 24, 2012). 


NOTES TO DECISIONS 


4. Damages Generally. 

Most transparent method for calculating the 
buyer’s damages was by a series of distinct 
steps: (1) The first step was to calculate the 
profits that the buyer would have obtained if all 
parties had performed their contracts in accor- 
dance with their terms, and same would result 
in the buyer’s lost profits; (2) to have deter- 
mined the buyer’s damages, however, the figure 
for gross lost profits had to be adjusted by 
reducing that number by the amount the buyer 
received from the sale of the nonconforming 


garments on the secondary market, that was, 
its efforts at mitigation; (3) the third step was 
to add to the consequential damages of lost 
profits any incidental damages, that was, the 
storage cost incurred by the buyer; and (4) 
issues surrounding the partial payment to the 
manufacturer, through its draw on the buyer’s 
letter of credit, as well as the portion of the 
original contract price that had not been paid 
by the buyer and that was sought by the manu- 
facturer, had to be determined to arrive at the 
final amount due the buyer for the breach by 
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the apparel manufacturer. Wings Mfg. Corp. v. 
Lawson, — S.W.3d —, 2005 Tenn. App. LEXIS 
485 (Tenn. Ct. App. 2005). 


Collateral References. 
Causes of action governed by limitations pe- 
riod in UCC § 2-725. 49 A.L.R.5th 1. 


47-2-103. Definitions and index of definitions. 


(1) In this chapter unless the context otherwise requires: 
(a) “Buyer” means a person who buys or contracts to buy goods. 
(b) “Good faith” in the case of a merchant means honesty in fact and the 
observance of reasonable commercial standards of fair dealing in the trade. 
(c) “Receipt” of goods means taking physical possession of them. 
(d) “Seller” means a person who sells or contracts to sell goods. 
(2) Other definitions applying to this chapter or to specified parts thereof, 
and the sections in which they appear are: 
“Acceptance.” § 47-2-606. 
“Banker’s credit.” § 47-2-325. 
“Between merchants.” § 47-2-104. 
“Cancellation.” § 47-2-106(4). 
“Commercial unit.” § 47-2-105. 
“Confirmed credit.” § 47-2-325. 
“Conforming to contract.” § 47-2-106. 
“Contract for sale.” § 47-2-106. 
“Cover.” § 47-2-712. 
“Entrusting.” § 47-2-403. 
“Financing agency.” § 47-2-104. 
“Future goods.” § 47-2-105. 
“Goods.” § 47-2-105. 
“Identification.” § 47-2-501. 
“Installment contract.” § 47-2-612. 
“Letter of credit.” § 47-2-325. 
“Lot.” § 47-2-105. 
“Merchant.” § 47-2-104. 
“Overseas.” § 47-2-323. 
“Person in position of seller.” § 47-2-707. 
“Present sale.” § 47-2-106. 
“Sale.” § 47-2-106. 
“Sale on approval.” § 47-2-326. 
“Sale or return.” § 47-2-326. 
“Termination.” § 47-2-106. 
(3) “Control” as provided in § 47-7-106 and the following definitions in other 
chapters apply to this chapter: 
“Check.” § 47-3-104. 
“Consignee.” § 47-7-102. 
“Consignor.” § 47-7-102. 
“Consumer goods.” § 47-9-102. 
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“Dishonor.” § 47-3-502. 
“Draft.” § 47-3-104. 


47-2-104 


(4) In addition chapter 1 of this title contains general definitions and 
principles of construction and interpretation applicable throughout this chap- 


ter. 


History. 
Acts 19638, ch. 81, § 1 (2-103); Acts 2000, ch. 
846, § 4; 2008, ch. 814, § 3. 


Amendments. 

The 2008 amendment added “‘Control’ as 
provided in § 47-7-106 and” to the beginning of 
(3). 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cited: 

Watts v. Mercedes-Benz United States, 254 
S.W.3d 422, 2007 Tenn. App. LEXIS 580 (Tenn. 
Ct. App. Sept. 17, 2007); In re Music City RV, 
LLC, 304 S.W.3d 806, 2010 Tenn. LEXIS 86 
(Tenn. Feb. 12, 2010). 


NOTES TO DECISIONS 


4, Elements of Sale. 

Payment upon delivery is not necessary in 
order to establish that a sale occurred; there- 
fore, in a case involving a violation of a city 
ordinance prohibiting the sale of alcoholic bev- 
erages to a person under the age of 21, there 
was no error in the finding that the order of a 
beer by a confidential informant (CI) and the 
subsequent delivery of that beer by a waitress 
was a completed sale, even though the Cl 


47-2-104. Definitions — “Merchant” — 


nancing agency.” 


testified that she never had any intention of 
consuming or paying for the beer. The elements 
of a sale were the transfer or title or possession 
or both of tangible personal property for consid- 
eration, and the buyer’s failure to pay allowed 
the seller to collect the price for the accepted 
goods. City of Athens v. Blair Strong Enters., 
LLC, — 8.W.3d —, 2014 Tenn. App. LEXIS 334 
(Tenn. Ct. App. June 10, 2014). 


“Between merchants” — “Fi- 


(1) “Merchant” means a person who deals in goods of the kind or otherwise 
by his occupation holds himself out as having knowledge or skill peculiar to the 
practices or goods involved in the transaction or to whom such knowledge or 
skill may be attributed by his employment of an agent or broker or other 
intermediary who by his occupation holds himself out as having such knowl- 
edge or skill. 

(2) “Financing agency” means a bank, finance company or other person who 
in the ordinary course of business makes advances against goods or documents 
of title or who by arrangement with either the seller or the buyer intervenes in 
ordinary course to make or collect payment due or claimed under the contract 
for sale, as by purchasing or paying the seller’s draft or making advances 
against it or by merely taking it for collection whether or not documents of title 
accompany or associated with the draft. “Financing agency” includes also a 
bank or other person who similarly intervenes between persons who are in the 
position of seller and buyer in respect to the goods (§ 47-2-707). 

(3) “Between merchants” means in any transaction with respect to which 
both parties are chargeable with the knowledge or skill of merchants. 


Amendments. 
The 2008 amendment inserted “or associated 
with” in the first sentence of (2). 


History. 
Acts 1963, ch. 81, § 1 (2-104); Acts 2008, ch. 
814, § 4. 


47-2-105 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 
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NOTES TO DECISIONS 


2. “Merchant.” 

Question of whether defendant farmer quali- 
fied as a merchant under T.C.A. § 47-2-104(1) 
for purposes of the Uniform Commercial Code 
Statute of Frauds, T.C.A. § 47-2-201(b), raised 
genuine issues regarding the inferences to be 
drawn from the facts in a contract action by 
plaintiff cotton company; thus, summary judg- 
ment was inappropriate. Brooks Cotton Co. v. 
Williams, 381 S.W.3d 414, 2012 Tenn. App. 
LEXIS 262 (Tenn. Ct. App. Apr. 23, 2012). 

Pursuant to T.C.A. § 47-2-104(1), a farmer 
may be considered a merchant for the purposes 
of the merchant exception to the Statute of 
Frauds, T.C.A. § 47-2-201(b), when the farmer 
possesses sufficient expertise in not only the 
cultivation, but also the sale of crops. However, 
the determination of whether a particular 
farmer is a merchant is a mixed question of fact 
and law, which must be determined on a case- 
by-case basis, taking into account the indi- 
vidual experience and activities of the person 
involved. Brooks Cotton Co. v. Williams, 381 
S.W.3d 414, 2012 Tenn. App. LEXIS 262 (Tenn. 
Ct. App. Apr. 23, 2012). 

Trial courts should consider the following, 
nonexhaustive, criteria in determining whether 
a particular farmer is a merchant for purposes 
of the Statute of Frauds: (1) the length of time 
the farmer has been engaged in the practice of 
selling his product to the marketers of his 
product; (2) the degree of business acumen 
shown by the farmer in his dealings with other 
parties; (3) the farmer’s awareness of the op- 
eration and existence of farm markets; and (4) 
the farmer’s past experience with or knowledge 


of the customs and practices which are unique 
to the particular marketing of the product 
which he sells. Brooks Cotton Co. v. Williams, 
381 S.W.3d 414, 2012 Tenn. App. LEXIS 262 
(Tenn. Ct. App. Apr. 28, 2012). 

Trial court properly concluded that the UCC 
applied to the transaction between a buyer and 
a seller as the evidence showed that the seller 
was a merchant, in that she sold telecommuni- 
cations goods and otherwise held herself out as 
a telecommunications equipment merchant, 
and that the buyer was a buyer. 3L Communs., 
LLC v. Merola, — S.W.38d —, 2013 Tenn. App. 
LEXIS 589 (Tenn. Ct. App. Sept. 6, 2013). 

In this case, whether one engaged in the 
practice of mining was a merchant was a mixed 
question of law and fact. Thomas Energy Corp. 
v. Caterpillar Fin. Servs. Corp., — S.W.3d —, 
2014 Tenn. App. LEXIS 855 (Tenn. Ct. App. 
Dec. 26, 2014). 

Plaintiff claimed a modification clause was 
void pursuant to the statute, and if plaintiff 
proved there was an oral agreement, the viabil- 
ity of that claim depended on whether plaintiff 
was a merchant; given that plaintiff testified 
extensively concerning his experience with 
mining equipment in his mining business, 
there was insufficient evidence for a jury to find 
that plaintiff did not hold himself out as having 
knowledge peculiar to the practices involved in 
the transaction, and the trial court did not err 
in finding that plaintiff was a merchant as a 
matter of law. Thomas Energy Corp. v. Cater- 
pillar Fin. Servs. Corp., — S.W.3d —, 2014 
Tenn. App. LEXIS 855 (Tenn. Ct. App. Dec. 26, 
2014). 


47 -2-105. Definitions — Transferability — “Goods” — “Future goods” — 


“Lot”? — 


Cited: 
Brooks Cotton Co. v. Williams, 381 S.W.3d 


“Commercial unit.” 


414, 2012 Tenn. App. LEXIS 262 (Tenn. Ct. 
App. Apr. 23, 2012). 


NOTES TO DECISIONS 


2. Goods. 

Pursuant to T.C.A. §§ 47-2-105 and 47-2- 
401, unless the parties otherwise explicitly 
agreed, title to the goods covered by the parties’ 
agreement, which did not specifically address 
when title to the assets being sold would pass, 
passed when they were delivered to the debtor 
and, at most, all that creditor retained pending 
receipt of payment was a security interest. Pro 
Page Partners, LLC v. Message Express Paging 
Co. (In re Pro Page Partners), 270 B.R. 221, 


2001 Bankr. LEXIS 1574 (Bankr. E.D. Tenn. 
2001). 

Although food broker contended that making 
private labels did not fall under the California 
UCC because it is a rendition of services rather 
than a sale of goods, he cited no legal authority 
for this proposition and there was no merit to 
his contention; UCC defines “goods” as all 
things which are movable at the time of iden- 
tification to the contract, and thus it was clear 
that sandwich crackers qualified as “goods” 
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under the UCC definition. Zoroufie v. Lance, 
Inc., — F. Supp. 2d —, 2008 U.S. Dist. LEXIS 
50012 (W.D. Tenn. June 27, 2008). 

Trial court properly found that a contract 
between a homeowner and a company for a 
“smart home” was predominately for the sale of 
goods. The contract contemplated the sale of 
various, moveable components, which were to 
be integrated via a control system; the instal- 


Collateral References. 
What constitutes “future goods” within scope 
of U.C.C. article 2. 48 A.L.R.6th 475. 


47-2-106. Definitions — “Contract” — 
“Sale” — “Present sale” — 


sale” — 


a 


47-2-201 


lation and service that the company performed 
were incidental to the overarching purpose of 
its business, which was to sell “smart home” 
components; the homeowner contracted for 
electronic equipment; and the costs of labor and 
services were insignificant compared to the cost 
of the equipment. Audio Visual Artistry v. Tan- 
zer, 403 S.W.3d 789, 2012 Tenn. App. LEXIS 
903 (Tenn. Ct. App. Dec. 26, 2012). 


“Agreement” — “Contract for 
“Conforming to con- 


tract” — “Termination” — “Cancellation.” 


Cited: 
Watts v. Mercedes-Benz United States, 254 
S.W.3d 422, 2007 Tenn. App. LEXIS 580 (Tenn. 


Ct. App. Sept. 17, 2007); In re Music City RV, 
LLC, 304 S.W.3d 806, 2010 Tenn. LEXIS 86 
(Tenn. Feb. 12, 2010). 


NOTES TO DECISIONS 


1. Requirements for a Sale. 

Pursuant to T.C.A. §§ 47-2-106(1) and 47-2- 
314(1), a retailer made a “sale” of insect-in- 
fested candy when its customer ate the candy, 
as was her custom, while shopping, with the 
intent of paying for it when she left the store. 
Gentry v. Hershey Co., 687 F. Supp. 2d 711, 
2010 U.S. Dist. LEXIS 9278 (M.D. Tenn. Feb. 3, 
2010). 

Payment upon delivery is not necessary in 
order to establish that a sale occurred; there- 
fore, in a case involving a violation of a city 
ordinance prohibiting the sale of alcoholic bev- 
erages to a person under the age of 21, there 


was no error in the finding that the order of a 
beer by a confidential informant (CI) and the 
subsequent delivery of that beer by a waitress 
was a completed sale, even though the Cl 
testified that she never had any intention of 
consuming or paying for the beer. The elements 
of a sale were the transfer or title or possession 
or both of tangible personal property for consid- 
eration, and the buyer’s failure to pay allowed 
the seller to collect the price for the accepted 
goods. City of Athens v. Blair Strong Enters., 
LLC, — 8.W.3d —, 2014 Tenn. App. LEXIS 334 
(Tenn. Ct. App. June 10, 2014). 


PART 2 


FORM, FORMATION AND READJUSTMENT OF 
CONTRACT 


47-2-201. Formal requirements — Statute of frauds. 


Cited: 
In re Music City RV, LLC, 304 S.W.3d 806, 
2010 Tenn. LEXIS 86 (Tenn. Feb. 12, 2010); 


Brooks Cotton Co. v. Williams, 381 S.W.3d 414, 
2012 Tenn. App. LEXIS 262 (Tenn. Ct. App. Apr. 
23, 2012). 


NOTES TO DECISIONS 


ANALYSIS 


li Defense to Oral Contract. 
6. Writing Sufficient. 


Merchant Exception. 
Enforceable Verbal Agreement. 
Enforceable Modification. 

0. Enforceable Contract. 


ee 


47-2-201 


1. Defense to Oral Contract. 

Even if agreement had been reached between 
food broker and bakery, enforcement of any 
alleged contract would have been barred by the 
statute of frauds under T.C.A. § 47-2-201 be- 
cause parties did not execute a written agree- 
ment for production and sale of private label 
sandwich crackers at issue. Zoroufie v. Lance, 
Inc., — F. Supp. 2d —, 2008 U.S. Dist. LEXIS 
50012 (W.D. Tenn. June 27, 2008). 

Statute was not applicable to a purchaser’s 
claim that an oral contract was unenforceable 
because the testimony was clear that the trans- 
action did not involve the sale of real property; 
rather, a purchaser agreed to lease a building 
that housed a market. Mesad v. Yousef, — 
S.W.3d —, 2018 Tenn. App. LEXIS 95 (Tenn. Ct. 
App. Feb. 22, 2018). 


6. Writing Sufficient. 

Bill of sale was sufficient to satisfy the stat- 
ute of frauds, T.C.A. § 47-2-201, because it was 
a writing or record sufficient to indicate that a 
contract of sale was made between the parties 
and all three parties participating in the trans- 
action signed the bill of sale; further, the fact 
that the exact consideration was not specified 
was of no consequence as the statute provided 
that a writing was not insufficient merely be- 
cause it omitted a term agreed upon. In re 
Estate of Reynolds, — S.W.3d —, 2007 Tenn. 
App. LEXIS 576 (Tenn. Ct. App. Sept. 11, 2007). 


7. Merchant Exception. 

Question of whether defendant farmer quali- 
fied as a merchant under T.C.A. § 47-2-104(1) 
for purposes of the Uniform Commercial Code 
Statute of Frauds, T.C.A. § 47-2-201(b), raised 
genuine issues regarding the inferences to be 
drawn from the facts in a contract action by 
plaintiff cotton company; thus, summary judg- 
ment was inappropriate. Brooks Cotton Co. v. 
Williams, 381 S.W.3d 414, 2012 Tenn. App. 
LEXIS 262 (Tenn. Ct. App. Apr. 23, 2012). 

Trial courts should consider the following, 
nonexhaustive, criteria in determining whether 
a particular farmer is a merchant for purposes 
of the Statute of Frauds: (1) the length of time 
the farmer has been engaged in the practice of 
selling his product to the marketers of his 
product; (2) the degree of business acumen 
shown by the farmer in his dealings with other 
parties; (3) the farmer’s awareness of the op- 
eration and existence of farm markets; and (4) 
the farmer’s past experience with or knowledge 
of the customs and practices which are unique 
to the particular marketing of the product 
which he sells. Brooks Cotton Co. v. Williams, 
381 S.W.3d 414, 2012 Tenn. App. LEXIS 262 
(Tenn. Ct. App. Apr. 23, 2012). 

Pursuant to T.C.A. § 47-2-104(1), a farmer 
may be considered a merchant for the purposes 
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of the merchant exception to the Statute of 
Frauds, T.C.A. § 47-2-201(b), when the farmer 
possesses sufficient expertise in not only the 
cultivation, but also the sale of crops. However, 
the determination of whether a particular 
farmer is a merchant is a mixed question of fact 
and law, which must be determined on a case- 
by-case basis, taking into account the indi- 
vidual experience and activities of the person 
involved. Brooks Cotton Co. v. Williams, 381 
S.W.3d 414, 2012 Tenn. App. LEXIS 262 (Tenn. 
Ct. App. Apr. 23, 2012). 


8. Enforceable Verbal Agreement. 

Verbal agreements between buyers and a 
seller were enforceable against the buyers, un- 
der T.C.A. § 47-2-201(3)(b), even though the 
agreements were not memorialized in a con- 
temporaneous writing signed by the buyers, 
because (1) one of the buyers admitted in a 
deposition that the buyers had entered into the 
agreement, and (2) the conduct of the buyers 
clearly reflected the agreements’ existence, un- 
der T.C.A. § 47-2-204. Miller v. Dairyman’s 
Supply Co., — F. Supp. 2d —, 2012 U.S. Dist. 
LEXIS 81613 (M.D. Tenn. June 12, 2012). 


9. Enforceable Modification. 

When parties entered into multiple agree- 
ments regarding the purchase and sale of lum- 
ber, a modification of an agreement requiring 
that loads be picked up by a date certain was 
enforceable because (1) the seller testified that 
the seller granted an extension to the buyer to 
complete pickups and the buyer sought to en- 
force that promise against the seller, satisfying 
T.C.A. § 47-2-201(3), and (2) no consideration 
was required for the modification. Miller v. 
Dairyman’s Supply Co., — F. Supp. 2d —, 2012 
U.S. Dist. LEXIS 81613 (M.D. Tenn. June 12, 
2012). 


10. Enforceable Contract. 

Enforcement of parties’ contract for the sale 
of a vent hood was proper under the exception 
of T.C.A. § 47-2-201(3), as the contract did not 
fail for lack of a writing where both parties 
admitted that payment for the goods was made 
and accepted, and that the hood was delivered, 
accepted, and then returned as unusable. Aus- 
tin v. A 1 Used Rest. Equip., Inc., — S.W.3d —, 
2012 Tenn. App. LEXIS 658 (Tenn. Ct. App. 
Sept. 13, 2012). 

To the extent the Uniform Commercial Code 
applied to the purchase of goods that consti- 
tuted inventory, a signed inventory agreement 
satisfied the statute because the purchaser 
acquired the predominant assets of the busi- 
ness, including the inventory and rights to 
rebates, and the purchaser assumed the seller’s 
building lease and gas contract. Mesad v. 
Yousef, — S.W.3d —, 2018 Tenn. App. LEXIS 95 
(Tenn. Ct. App. Feb. 22, 2018). 
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Collateral References. 
Satisfaction of statute of frauds by e-mail. 
110 A.L.R.5th 277. 


47-2-202. Final written expression — Parol or extrinsic evidence. 


Terms with respect to which the confirmatory memoranda of the parties 
agree or which are otherwise set forth in a writing intended by the parties as 
a final expression of their agreement with respect to such terms as are included 
therein may not be contradicted by evidence of any prior agreement or of a 


contemporaneous oral agreement but may be explained or supplemented: 
(a) By course of performance, course of dealing or usage of trade, pursuant 


to § 47-1-303; and 


(b) By evidence of consistent additional terms unless the court finds the 
writing to have been intended also as a complete and exclusive statement of 


the terms of the agreement. 


History. 
Acts 19638, ch. 81, § 1 (2-202); Acts 2008, ch. 
930,.§ 2. 


Amendments. 

The 2008 amendment rewrote (a), which 
read: “by course of dealing or usage of trade 
(§ 47-1-205) or by course of performance (§ 47- 
2-208); and”. 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 


Law Reviews. 
Resolving Contractual Ambiguity in Tennes- 


see: A Systematic Approach, 68 Tenn. L. Rev. 73 
(2000). 


Cited: 

Next Generation, Inc. v. Wal-Mart, Inc., 49 
S.W.3d 860, 2001 Tenn. App. LEXIS 66 (Tenn. 
Ct. App. 2001); In re Music City RV, LLC, 304 
S.W.3d 806, 2010 Tenn. LEXIS 86 (Tenn. Feb. 
12, 2010); Ruth v. Home Health Care of Middle 
Tenn., LLC, — S.W.3d —, 2012 Tenn. App. 
LEXIS 693 (Tenn. Ct. App. Oct. 1, 2012); 
Gatlinburg Roadhouse Investors, LLC v. Porter, 
— §$.W3d —, 2012 Tenn. App. LEXIS 880 
(Tenn. Ct. App. Dec. 20, 2012). 


NOTES TO DECISIONS 


ANALYSIS 


:H Parol Evidence. 
4, Subsequent Oral Agreements. 
5 Course of Dealing. 


1. Parol Evidence. 

Parol evidence rule did not apply to a trust- 
ee’s 11 U.S.C. §§ 544 and 550 action seeking to 
recover one half of the value of an aircraft 
where a bill of sale was drawn and executed by 
the sellers of the aircraft, with whom the debtor 
had no contact, and there was therefore no 
evidence showing that the bill of sale was a 
confirmatory memorandum, to which the par- 
ties had agreed or that it was intended as a 
final expression of an agreement of any kind. In 
re Tomlinson, — B.R. —, 2006 Bankr. LEXIS 
1743 (Bankr. E.D. Tenn. Aug. 7, 2006). 

Grant of summary judgment in favor of buy- 
ers was proper because it was undisputed that 
sellers did not timely exercise the option to 
repurchase the land at issue, and thus it ex- 
pired and sellers were required to comply with 
the contract and execute and deliver to buyers a 
warranty deed for the property; court correctly 


determined that the contract was unambiguous 
and thus parol evidence was inadmissible. 
Keenan v. Delemos, — S.W.3d —, 2008 Tenn. 
App. LEXIS 546 (Tenn. Ct. App. Sept. 19, 2008). 

For purposes of T.C.A. § 47-2-202, the trial 
court erred by considering extrinsic evidence, 
and by going beyond the four corners of an 
integrated contract, to ascertain whether the 
right to recover attorney fees under the indem- 
nification provision applied to a dispute be- 
tween the parties. Individual Healthcare Spe- 
cialists v. Bluecross Blueshield of Tenn., — 
S.W.3d —, 2017 Tenn. App. LEXIS 316 (Tenn. 
Ct. App. May 15, 2017), affd in part, rev’d in 
part, Individual Healthcare Specialists, Inc. v. 
BlueCross BlueShield of Tenn., Inc., 566 S.W.3d 
671, 2019 Tenn. LEXIS 7 (Tenn. Jan. 18, 2019). 

Even if the parties had not included an 
integration provision, the trial court should not 
have considered extrinsic evidence under 
T.C.A. § 47-2-202 in ascertaining the parties’ 
intention about the meaning of the indemnity 
provision with respect to interparty claims. 
Individual Healthcare Specialists v. Bluecross 
Blueshield of Tenn., — S.W.3d —, 2017 Tenn. 
App. LEXIS 316 (Tenn. Ct. App. May 15, 2017), 


47-2-204 


affd in part, rev’d in part, Individual Health- 
care Specialists, Inc. v. BlueCross BlueShield of 
Tenn., Inc., 566 S.W.3d 671, 2019 Tenn. LEXIS 
7 (Tenn. Jan. 18, 2019). 

Testimony that the lender was making one 
loan, evidenced by two identical promissory 
notes, was consistent with the terms of the 
notes and therefore could not constitute inad- 
missible parol evidence. Laxmi Hosp. Grp., 
LLC v. Narayan, — 8.W.3d —, 2018 Tenn. App. 
LEXIS 740 (Tenn. Ct. App. Dec. 18, 2018), 
appeal denied, Laxmi Hospitality Grp., LLC v. 
Narayan, — S.W.3d —, 2019 Tenn. LEXIS 180 
(Tenn. Apr. 11, 2019). 


4. Subsequent Oral Agreements. 

Evidence of a subsequent agreement, after 
the execution of a written agreement, was not 
barred by the parol evidence rule. Accordingly, 
a written contract was alterable by the express 
words of the parties after the contract was 
made. Cadence Bank, N.A. v. Alpha Trust, 473 
S.W.3d 756, 2015 Tenn. App. LEXIS 86 (Tenn. 
Ct. App. Feb. 25, 2015), appeal denied, Cadence 
Bank, NA v. Alpha Trust, — S.W.3d —, 2015 
Tenn. LEXIS 506 (Tenn. June 11, 2015). 


47-2-204. Formation in general. 
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5. Course of Dealing. 

When parties entered into multiple agree- 
ments regarding the purchase and sale of lum- 
ber, the parties’ conduct in which, in earlier 
agreements, a seller allowed a buyer to pick up 
several loads after purported deadlines, did not 
constitute a “course of conduct” allowing the 
buyer to avoid a subsequent agreement’s clear 
requirement to pick up loads by a certain date 
because (1) such a reading of the subsequent 
agreement was inconsistent with the contract’s 
plain language, (2) when the parties entered 
into the subsequent agreement, the deadlines 
to pick up loads subject to the prior agreements 
had not expired, so no course of conduct allow- 
ing late pickups was established when the 
subsequent agreement was entered into, and 
(3) the seller’s forbearance in permitting a 
handful of late pickups on the two previous 
agreements did not establish a “course of deal- 
ing” that overrode the plain and unambiguous 
contractual terms of the subsequent agree- 
ment. Miller v. Dairyman’s Supply Co., — F. 
Supp. 2d —, 2012 U.S. Dist. LEXIS 81613 
(M.D. Tenn. June 12, 2012). 


NOTES TO DECISIONS 


ANALYSIS 


Ze Enforceable Verbal Agreement. 
3; Meeting of the Minds. 
4 Agreement Enforceable. 


2. Enforceable Verbal Agreement. 

Verbal agreements between buyers and a 
seller were enforceable against the buyers, un- 
der T.C.A. § 47-2-201(3)(b), even though the 
agreements were not memorialized in a con- 
temporaneous writing signed by the buyers, 
because (1) one of the buyers admitted in a 
deposition that the buyers had entered into the 
agreement, and (2) the conduct of the buyers 
clearly reflected the agreements’ existence, un- 
der T.C.A. § 47-2-204. Miller v. Dairyman’s 
Supply Co., — F. Supp. 2d —, 2012 U.S. Dist. 
LEXIS 81613 (M.D. Tenn. June 12, 2012). 


3. Meeting of the Minds. 
Purchasers’ waived their argument that 
there was no meeting of the minds when the bill 


of sale was signed because their brief contained 
little, if any, argument regarding their conten- 
tion, and the purchasers failed to cite any legal 
authority in support of their argument; lack of 
legal authority and the nearly complete failure 
to even address the argument in the brief 
constituted a waiver of the issue on appeal. 
Lowe v. Smith, — S.W.3d —, 2016 Tenn. App. 
LEXIS 689 (Tenn. Ct. App. Sept. 19, 2016). 


4. Agreement Enforceable. 

Evidence did not preponderate against the 
trial court’s ruling that the parties entered into 
an enforceable agreement for the sale of a 
business, which included inventory, equipment, 
and goodwill, because the purchasers’ answer 
to the seller’s complaint referred to the bill of 
sale as a sale of all equipment and inventory; 
that claim supported the trial court’s finding 
that the purchasers did not initially contem- 
plate that the real estate would be included in 
the sale. Lowe v. Smith, — S.W.3d —, 2016 
Tenn. App. LEXIS 689 (Tenn. Ct. App. Sept. 19, 
2016). 
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47-2-209 


47-2-207. Additional terms in acceptance or confirmation. 


NOTES TO DECISIONS 


2.5. Contracts. 

Pursuant to T.C.A. § 47-2-207(3), the parties 
had a contract based on their conduct and 
exchanges of writings because the parties ac- 
knowledged that they had a deal for the pur- 
chase and sale of slurry, made repeated refer- 
ences to their contract and numerous 
statements about the termination of a contract, 
and clearly recognized the existence of an 
agreement by their actions in the sale of over 35 
loads of slurry totaling 1.35 million barrels. 
Carbon Processing & Reclamation, LLC v. 
Valero Mktg. & Supply Co., 823 F. Supp. 2d 786, 
2011 U.S. Dist. LEXIS 120024 (W.D. Tenn. Oct. 
1 2011). 

Because the parties’ writings agreed that the 
provisions of their agreement would automati- 
cally renew for two additional one year terms, 
unless either party gave the other party at least 
ninety days advance written notice prior to the 
expiration of the initial term or any renewal 
term of its intention not to renew the agree- 
ment, under T.C.A. § 47-2-207(8), these terms 
became part of the parties’ delivered contract 
by conduct. Carbon Processing & Reclamation, 
LLC v. Valero Mktg. & Supply Co., 823 F. Supp. 
2d 786, 2011 U.S. Dist. LEXIS 120024 (W.D. 
Tenn. Oct. 17, 2011). 

Court found good cause to clarify its previous 
summary judgment order under Fed. R. Civ. P. 


47-2-208. [Repealed.] 


Compiler’s Notes. 
Former § 47-2-208, (Acts 1963, ch. 81, § 1 
(2-208)), concerning the course of performance 


54(b) since the plaintiffs cited portions of its 
summary judgment briefing demonstrating 
that it did previously seek judgment as a mat- 
ter of law as to the existence of a binding 
contract, including the volume and price terms 
of the agreement; accordingly, the plaintiffs’ 
motion for clarification was granted as to the 
existence of a binding contract, which included 
terms for volume and price. Pursuant to T.C.A. 
§ 47-2-207(3), the parties’ free-on-board con- 
tract agreed on the volume and price, and so 
those provisions became part of the parties’ 
contract by conduct. Carbon Processing & Rec- 
lamation, LLC v. Valero Mktg. & Supply Co., — 
F, Supp. 2d —, 2012 U.S. Dist. LEXIS 93967 
(W.D. Tenn. July 6, 2012). 

Pursuant to T.C.A. § 47-2-207(3), the parties’ 
delivered contract had a volume provision and 
a price provision. Because the parties’ writings 
agreed on those terms, those provisions became 
part of the parties’ contract by conduct. There- 
fore, the plaintiffs’ motion for clarification 
and/or elaboration of the court’s summary judg- 
ment under Fed. R. Civ. P. 54(b) was granted. 
Carbon Processing & Reclamation, LLC v. 
Valero Mktg. & Supply Co., — F. Supp. 2d —, 
2012 U.S. Dist. LEXIS 93967 (W.D. Tenn. July 
6, 2012). 


or practical construction of a contract for sale, 
was repealed by Acts 2008, ch. 930, § 3, effec- 
tive July 1, 2008. 


47-2-209. Modification, rescission and waiver. 


Cited: 
Guesthouse Int'l, LLC v. Shoney’s N. Am. 


Corp., 330 S.W.3d 166, 2010 Tenn. App. LEXIS 
206 (Tenn. Ct. App. Mar. 18, 2010). 


NOTES TO DECISIONS 


ANALYSIS 


iM Modification. 
A, Waiver. 


1. Modification. 

When parties entered into multiple agree- 
ments regarding the purchase and sale of lum- 
ber, a modification of an agreement requiring 
that loads be picked up by a date certain was 
enforceable because (1) the seller testified that 
the seller granted an extension to the buyer to 
complete pickups and the buyer sought to en- 
force that promise against the seller, satisfying 


T.C.A. § 47-2-201(3), and (2) no consideration 
was required for the modification. Miller v. 
Dairyman’s Supply Co., — F. Supp. 2d —, 2012 
U.S. Dist. LEXIS 81613 (M.D. Tenn. June 12, 
2012). 

Purchasers and a seller did not enter into a 
modification contract because nothing in the 
record indicated that the seller agreed, either 
expressly or by his conduct, to modify the 
parties’ agreement; the trial court clearly indi- 
cated that the purchasers’ evidence on the issue 
was neither sufficient nor credible, and the 
purchaser did not present clear and convincing 
evidence that would allow the court of appeals 


47-2-210 


to disregard the trial court’s implied credibility 
finding in favor of the seller. Lowe v. Smith, — 
S.W.3d —, 2016 Tenn. App. LEXIS 689 (Tenn. 
Ct. App. Sept. 19, 2016). 


4, Waiver. 
When parties entered into multiple agree- 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 42 


ments regarding the purchase and sale of lum- 
ber, a modification of an agreement requiring 
that loads be picked up by a date certain was 
enforceable because the seller waived this re- 
quirement. Miller v. Dairyman’s Supply Co., — 
F. Supp. 2d —, 2012 U.S. Dist. LEXIS 81613 
(M.D. Tenn. June 12, 2012). | 


47-2-210. Delegation of performance — Assignment of rights. 


Cited: 
Cascade Ohio, Inc. v. Modern Mach. Corp., — 


S.W.3d —, 2010 Tenn. App. LEXIS 710 (Tenn. 
Ct. App. Nov. 15, 2010). 


PART 3 


GENERAL OBLIGATION AND CONSTRUCTION OF 
CONTRACT 


47-2-301. General obligation of parties. 


Law Reviews. 

Resolving Contractual Ambiguity in Tennes- 
see: A Systematic Approach, 68 Tenn. L. Rev. 73 
(2000). 


Cited: 

Ruffin Bldg. Sys. v. Varner, — S.W.3d —, 2004 
Tenn. App. LEXIS 326 (Tenn. Ct. App. May 21, 
2004). 


47-2-302. Unconscionable contract or clause. 


Law Reviews. 
Contractual Choice of Law and the Pruden- 


tial Foundations of Appellate Review (David 
Frisch), 56 Vand. L. Rev. 57 (2003). 


NOTES TO DECISIONS 


1. Interpretation and Enforcement. 
Grant of summary judgment in favor of the 
seller in the purchasers’ action for a breach of 
implied and express warranties was improper, 
because the purchasers only had to show that 
they were harmed by the contaminated prod- 
uct, not that the consumers were harmed; in 
light of the disputed fact as to whether the 


alcohol to be used in sunless tanning products 
bought from the seller was in fact contami- 
nated, the purchasers put forth sufficient evi- 
dence to survive summary judgment on their 
causes of action. Invest v. Cone Solvents, — 
S.W.3d —, 2007 Tenn. App. LEXIS 480 (Tenn. 
Ct. App. July 26, 2007). 


47-2-304. Price payable in money, goods, realty, or otherwise. 


NOTES TO DECISIONS 


1. Seller. 

Breach of warranty claims remained against 
a retailer after its customer bit into insect- 
infested candy while shopping at its store be- 
cause the undisputed evidence was that the 
retailer sold candies and soft drinks in addition 


to pet supplies and therefore it was a “mer- 
chant” for purposes of T.C.A. §§ 47-2-304(1) 
and 47-2-314(1). Gentry v. Hershey Co., 687 F. 
Supp. 2d 711, 2010 U.S. Dist. LEXIS 9278 
(M.D. Tenn. Feb. 3, 2010). 


~ 
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47-2-306. Output, requirements and exclusive dealings. 


Collateral References. 
Establishment and construction of require- 


ments contracts under § 2-306(1) of Uniform 
Commercial Code. 94 A.L.R.5th 247. 


47-2-310. Open time for payment or running of credit — Authority to 
ship under reservation. 


Unless otherwise agreed: 

(a) Payment is due at the time and place at which the buyer is to receive 
the goods even though the place of shipment is the place of delivery; and 

(b) If the seller is authorized to send the goods he may ship them under 
reservation, and may tender the documents of title, but the buyer may 
inspect the goods after their arrival before payment is due unless such 
inspection is inconsistent with the terms of the contract (§ 47-2-513); and 

(c) If delivery is authorized and made by way of documents of title 
otherwise than by subsection (b) then payment is due regardless of where 
the goods are to be received (i) at the time and place at which the buyer is to 
receive delivery of the tangible documents or (i1) at the time the buyer is to 
receive delivery of the electronic documents and at the seller’s place of 
business or, if none, the seller’s residence; and 

(d) Where the seller is required or authorized to ship the goods on credit 
the credit period runs from the time of shipment but post-dating the invoice 
or delaying its dispatch will correspondingly delay the starting of the credit 
period. 


History. regardless of where the goods are to be re- 
Acts 1963, ch. 81, § 1 (2-310); Acts 2008, ch. ceived; and”. 
814, § 5. 
Effective Dates. 
Amendments. Acts 2008, ch. 814, § 40. July 1, 2008. 


The 2008 amendment rewrote (c) which read: 


“(c) if delivery is authorized and made by way of Cited: 


documents of title otherwise than by subsection 
(b) then payment is due at the time and place at 
which the buyer is to receive the documents 


Ruffin Bldg. Sys. v. Varner, — S.W.3d —, 2004 
Tenn. App. LEXIS 326 (Tenn. Ct. App. May 21, 
2004). 


47-2-312. Warranty of title and against infringement — Buyer’s obli- 
gation against infringement. 


NOTES TO DECISIONS 


ANALYSIS 
i. Sellers. 
2. —Disclosure. 
1. Sellers. 
2. —Disclosure. 


As a buyer who sued a used car dealer for his 


failure to give her a certificate of title was not 
claiming there was any encumbrance on the 
title other than the vendor’s lien, the buyer was 
not suing for breach of warranty of title. Nziru- 
busa v. United Imps., Inc., — S.W.3d —, 2006 
Tenn. App. LEXIS 418 (Tenn. Ct. App. June 21, 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 1045 (Tenn. Nov. 6, 2006). 


47-2-313 
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47-2-313. Express warranties by affirmation, promise, description, 


sample. 


Law Reviews. 

Contractual Choice of Law and the Pruden- 
tial Foundations of Appellate Review (David 
Frisch), 56 Vand. L. Rev. 57 (2008). 


The Predominant Factor Test Under the Uni- 
form Commercial Code (R. Alan Pritchard), 37 
No. 7 Tenn. B.J. 23 (2001). 


NOTES TO DECISIONS 


ANALYSIS 


Express Warranties. 
—Illustrations. 
—Sufficiency of Evidence. 
—Breach of Warranty. 


oe 


~ 


Express Warranties. 

Plaintiffs were unable to make out a claim for 
breach of warranty against the manufacturers; 
although the manufacturers expressly war- 
ranted that the product was suitable for the 
purposes intended and free from defects, it was 
not clear that the injured party read or specifi- 
cally relied on these affirmations. Coffey v. 
Dowley Mfg., 187 F. Supp. 2d 958, 2002 U.S. 
Dist. LEXIS 6898 (M.D. Tenn. 2002), affd, 89 
Fed. Appx. 927, 2003 U.S. App. LEXIS 26610 
(6th Cir. 2003). 

Because a truck driver’s amended complaint 
failed to include any allegations of express 
warranties that were created by the manufac- 
turer of the tractor trailer operated by the 
driver as described in T.C.A. § 47-2-313(1), the 
court dismissed the driver’s breach of express 
warranty for failure to allege sufficient facts in 
an action where the driver claimed that a 
windshield installed by the manufacturer had 
collapsed into the bed of the driver’s truck, 
thereby causing him severe personal injuries. 
Galloway v. Big G Express, Inc., — F. Supp. 2d 
—, 2008 U.S. Dist. LEXIS 945 (E.D. Tenn. Jan. 
7, 2008). 


3. —lIllustrations. 

Because breast implant company neither 
manufactured the products in question nor 
controlled the products’ manufacturer, any 
claim of breach of warranty had to fail. McCo- 
nkey v. McGhan Med. Corp., 144 F. Supp. 2d 
958, 2000 U.S. Dist. LEXIS 19895 (E.D. Tenn. 
2000). 


6. —Sufficiency of Evidence. 
Grant of summary judgment in favor of the 
seller in the purchasers’ action for a breach of 


implied and express warranties was improper, 
because the purchasers only had to show that 
they were harmed by the contaminated prod- 
uct, not that the consumers were harmed; in 
light of the disputed fact as to whether the 
alcohol to’be used in sunless tanning products 
bought from the seller was in fact contami- 
nated, the purchasers put forth sufficient evi- 
dence to survive summary judgment on their 
causes of action. Invest v. Cone Solvents, — 
S.W.3d —, 2007 Tenn. App. LEXIS 480 (Tenn. 
Ct. App. July 26, 2007). 


7. —Breach of Warranty. 

In order to establish a prima facie claim for 
breach of express warranty, plaintiff must 
prove that: (1) Seller made an affirmation of 
fact intending to induce the buyer to purchase 
the goods; (2) Buyer was in fact induced by the 
seller’s acts; and (3) The affirmation of fact was 
false regardless of the seller’s knowledge of the 
falsity or intention to create a warranty. Coffey 
v. Dowley Mfg., 187 F. Supp. 2d 958, 2002 U.S. 
Dist. LEXIS 6898 (M.D. Tenn. 2002), affd, 89 
Fed. Appx. 927, 2003 U.S. App. LEXIS 26610 
(6th Cir. 2003). 

Prescription drug users’ claims against phar- 
maceutical manufacturing companies that 
made a brand name drug did not support a 
theory of relief based on breach of the warran- 
ties under T.C.A. §§ 47-2-313(1), 47-2-314(1), 
and 47-2-318, as the brand name pharmaceuti- 
cal manufacturers did not sell the goods which 
allegedly caused the users’ injuries; rather, the 
users allegedly sustained injuries from taking 
the generic version of the drug. Strayhorn v. . 
Wyeth Pharms., Inc., 882 F. Supp. 2d 1020, 
2012 U.S. Dist. LEXIS 110804 (W.D. Tenn. Aug. 
8, 2012). 

There was no evidence to support appellant’s 
contention that appellee breached an express 
warranty related to a harvester; the article in 
question did not quote or reference any state- 
ments or affirmations made on behalf of appel- 
lee. Smith v. Timberpro Inc., — S.W.3d —, 2017 
Tenn. App. LEXIS 163 (Tenn. Ct. App. Mar. 9, 
2017). 
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Collateral References. 
Third-party beneficiaries of warranties un- 
der UCC § 2-313. 50 A.L.R.5th 327. 


47-2-314 


47-2-314. Implied warranty — Merchantability — Usage of trade. 


Law Reviews. 

New Home Construction Liability (Jeff Mu- 
eller), 43 Tenn. B.J. 18 (2007). 

The Aftermath of Owens and Whitehead — 


Products Liability and Comparative Fault in 
Tennessee-How Deep Does the Relationship 
Run?, 32 U. Mem. L. Rev. 443 (2002). 


NOTES TO DECISIONS 


ANALYSIS 


io Implied Warranty. 
3.5. —Suitable for Purpose Sold. 


4. —Merchantable Quality. 
vi Breach of Warranty. 
8. —Imputing Breach to Company. 


10. Suits Against Manufacturer. 

11. Recovery from the Immediate Seller. 
. Sale. 

13. Application. 


1. Implied Warranty. 


3.5. —Suitable for Purpose Sold. 

Contractor was entitled to recover damages 
from a builder in a dispute over an agreement 
to install a heating and air conditioning system 
(HVAC) in a house, when there was no written 
contract between the parties, because the con- 
tractor in sizing the HVAC units that the con- 
tractor installed relied on specifications which 
the builder gave to the contractor and the 
contractor installed the HVAC per the parties’ 
agreement using merchantable, fit for purpose 
units. Wagner v. Novelli, — S.W.3d —, 2018 
Tenn. App. LEXIS 281 (Tenn. Ct. App. May 21, 
2018). 


4, —Merchantable Quality. 

Paint products were not be fit for their ordi- 
nary purpose of covering the walls of buildings 
and because lay people would likely conclude 
that “something was wrong” with paint that 
quickly cracked, peeled, and faded, the paint 
products would not be merchantable, T.C.A. 
§ 47-2-314(2)(c). Autozone, Inc. v. Glidden Co., 
737 F. Supp. 2d 936, 2010 U.S. Dist. LEXIS 
94699 (W.D. Tenn. Sept. 10, 2010). 

Oyster suppliers did not breach the implied 
warranty of merchantability because the warn- 
ings it provided were sufficient to meet the 
reasonable care standard and because it had no 
ability to directly warn customers of restau- 
rants that bought oysters from them they could 
not be held to have breached a duty to warn the 
eventual consumer of its products. Bissinger v. 
New Country Buffet, — S.W.3d —, 2014 Tenn. 
App. LEXIS 331 (Tenn. Ct. App. June 6, 2014), 
appeal denied, In re Estate of Bissinger, — 


S.W.3d —, 2014 Tenn. LEXIS 905 (Tenn. Oct. 
20, 2014). 

Trial court did not err by declining to grant 
the restaurant’s summary judgment on the 
customer’s claims of products liability or breach 
of the implied warrant of merchantability be- 
cause if the restaurant was negligent in its 
handling of the oysters its conduct may have 
allowed the bacteria to proliferate and there- 
fore actions of the restaurant may have ren- 
dered the oysters unfit for consumption. Biss- 
inger v. New Country Buffet, — S.W.3d —, 2014 
Tenn. App. LEXIS 331 (Tenn. Ct. App. June 6, 
2014), appeal denied, In re Estate of Bissinger, 
—§.W.3d —, 2014 Tenn. LEXIS 905 (Tenn. Oct. 
20, 2014). 


7. Breach of Warranty. 

Grant of summary judgment in favor of the 
seller in the purchasers’ action for a breach of 
implied and express warranties was improper, 
because the purchasers only had to show that 
they were harmed by the contaminated prod- 
uct, not that the consumers were harmed; in 
light of the disputed fact as to whether the 
alcohol to be used in sunless tanning products 
bought from the seller was in fact contami- 
nated, the purchasers put forth sufficient evi- 
dence to survive summary judgment on their 
causes of action. Invest v. Cone Solvents, — 
S.W.3d —, 2007 Tenn. App. LEXIS 480 (Tenn. 
Ct. App. July 26, 2007). 

There was nothing in the sales order to 
indicate that appellee intended to limit or dis- 
claim any implied warranties on the harvester, 
and thus appellee could not rely on the order as 
evidence that appellant agreed to the dis- 
claimer; furthermore, the delivery of a written 
warranty after the contract of sale also did not 
modify or negate the statutory obligations cre- 
ated by the sale, and the grant of summary 
judgment to appellee on appellant’s claim for 
breach of the implied warranties was reversed. 
Smith v. Timberpro Inc., — S.W.3d —, 2017 
Tenn. App. LEXIS 163 (Tenn. Ct. App. Mar. 9, 
2017). 

Breach of warranty was a substantial factor 
in the fire that destroyed the harvester regard- 
less of it occurring before appellant’s most re- 
cent act of leaving the master switch on; be- 


47-2-315 


cause leaving the master switch on was not 
sufficient by itself to cause the fire, leaving the 
switch on was reasonably foreseeable, and the 
breach of warranty was a substantial factor in 
the fire, the breach of warranty was the proxi- 
mate cause of the loss. Smith v. Timberpro Inc., 
— §.W.3d —, 2019 Tenn. App. LEXIS 25 (Tenn. 
Ct. App. Jan. 17, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 268 (Tenn. June 
21, 2019). 


8. —Imputing Breach to Company. 

Because breast implant company neither 
manufactured the products in question nor 
controlled the products’ manufacturer, any 
claim of breach of warranty had to fail. McCo- 
nkey v. McGhan Med. Corp., 144 F. Supp. 2d 
958, 2000 U.S. Dist. LEXIS 19895 (E.D. Tenn. 
2000). 


10. Suits Against Manufacturer. 

Prescription drug users’ claims against phar- 
maceutical manufacturing companies that 
made a brand name drug did not support a 
theory of relief based on breach of the warran- 
ties under T.C.A. §§ 47-2-313(1), 47-2-314(1), 
and 47-2-318, as the brand name pharmaceuti- 
cal manufacturers did not sell the goods which 
allegedly caused the users’ injuries; rather, the 
users allegedly sustained injuries from taking 
the generic version of the drug. Strayhorn v. 
Wyeth Pharms., Inc., 882 F. Supp. 2d 1020, 
2012 U.S. Dist. LEXIS 110804 (W.D. Tenn. Aug. 
8, 2012). 

Plaintiffs claim that a pharmaceutical com- 
pany breached the implied warranty of mer- 
chantability by failing to adequately label its 
medications did not survive summary judg- 
ment; as the evidence established that plain- 
tiffs physician independently learned that the 


Collateral References. 

Breach of warranty in sale, installation, re- 
pair, design, or inspection of septic or sewage 
disposal systems. 50 A.L.R.5th 417. 

Liability of manufacturer or seller for injury 
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medications posed a risk of bone death but 
prescribed them anyway, plaintiff did not estab- 
lish that the improper labeling proximately 
caused her injury. Payne v. Novartis Pharms. 
Corp., 967 F. Supp. 2d 1223, 2013 U.S. Dist. 
LEXIS 127162 (E.D. Tenn. Sept. 6, 2013). 


11. Recovery from the Immediate Seller. 

Breach of warranty claims remained against 
a retailer after its customer bit into insect- 
infested candy while shopping at its store be- 
cause the undisputed evidence was that the 
retailer sold candies and soft drinks in addition 
to pet supplies and therefore it was a “mer- 
chant” for purposes of T.C.A. §§ 47-2-304(1) 
and 47-2-314(1). Gentry v. Hershey Co., 687 F. 
Supp. 2d.711, 2010 U.S. Dist. LEXIS 9278 
(M.D. Tenn. Feb. 3, 2010). 


11.5. Sale. 

Pursuant to T.C.A. §§ 47-2-106(1) and 47-2- 
314(1), a retailer made a “sale” of insect-in- 
fested candy when its customer ate the candy, 
as was her custom, while shopping, with the 
intent of paying for it when she left the store. 
Gentry v. Hershey Co., 687 F. Supp. 2d 711, 
2010 U.S. Dist. LEXIS 9278 (M.D. Tenn. Feb. 3, 
2010). 


13. Application. 

Trial court did not specifically hold that the 
flooring company violated the implied warranty 
of merchantability; however, there was no proof 
in the record that the flooring was not mer- 
chantable at the time it was delivered, and the 
proof in this record was that the problems with 
the floor related to the timing of its installation. 
Dan Stern Homes, Inc. v. Designer Floors & 
Homes, Inc., — S.W.38d —, 2009 Tenn. App. 
LEXIS 412 (Tenn. Ct. App. June 30, 2009). 


or death allegedly caused by use of contracep- 
tive. 54 A.L.R.5th 1. 

Liability of owner or operator of business 
premises for injuries from electrically operated 
door. 44 A.L.R.5th 525. 


47-2-315. Implied warranty — Fitness for particular purpose — Excep- 
tion for certain livestock. 


Law Reviews. 
New Home Construction Liability (Jeff Mu- 
eller), 43 Tenn. B.J. 18 (2007). 
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NOTES TO DECISIONS 


ANALYSIS 


Application. 

Purpose for Which Sold. 

Procedure. 

; —Evidence. 

5. Reliance on Seller’s Skill or Judgment. 
7. Illustrations. 


Hp ONAN 


2. Application. 

Evidence established that the patron had 
told the company that he was going to use the 
containers to store his personal property while 
he built a new home, and he would need them 
for a year, and his expert witness testified that 
the condensation was caused by lack of venti- 
lation; thus, the evidence did not preponderate 
against the trial court’s finding of liability. TEG 
Enters. v. Miller, — S.W.3d —, 2006 Tenn. App. 
LEXIS 730 (Tenn. Ct. App. Nov. 14, 2006). 

Trial court’s holding that the flooring com- 
pany breached the warranty of fitness for a 
particular purpose was not supported by the 
preponderance of the evidence and was errone- 
ous; the problems associated with the floor 
were due in substantial part to the fact that the 
floor did not properly acclimate to the home 
prior to being installed. Dan Stern Homes, Inc. 
v. Designer Floors & Homes, Inc., — S.W.3d —, 
2009 Tenn. App. LEXIS 412 (Tenn. Ct. App. 
June 30, 2009). 


4. Purpose for Which Sold. 

Flooring system as installed violated the im- 
plied warranty of fitness for a particular pur- 
pose and the fact that the buyer, a car dealer- 
ship, continued to make substantial profit 
while utilizing the floor was not relevant; the 
intended purposes of the flooring system were 
to enhance the appearance of the areas covered, 
to facilitate cleaning, and to protect the under- 
lying concrete and the flooring did not meet 
those known purposes. LeConte Props. v. Ap- 
plied Flooring Sys., — S.W.3d —, 2007 Tenn. 
App. LEXIS 216 (Tenn. Ct. App. Apr. 13, 2007). 

Paint products were not be fit for their ordi- 
nary purpose of covering the walls of buildings 
and because lay people would likely conclude 
that “something was wrong” with paint that 
quickly cracked, peeled, and faded, the paint 
products would not be merchantable, T.C.A. 
§ 47-2-314(2)(c). Autozone, Inc. v. Glidden Co., 
737 F. Supp. 2d 936, 2010 U.S. Dist. LEXIS 
94699 (W.D. Tenn. Sept. 10, 2010). 

Contractor was entitled to recover damages 
from a builder in a dispute over an agreement 
to install a heating and air conditioning system 
(HVAC) in a house, when there was no written 
contract between the parties, because the con- 
tractor in sizing the HVAC units that the con- 


tractor installed relied on specifications which 
the builder gave to the contractor and the 
contractor installed the HVAC per the parties’ 
agreement using merchantable, fit for purpose 
units. Wagner v. Novelli, — S.W.3d —, 2018 
Tenn. App. LEXIS 281 (Tenn. Ct. App. May 21, 
2018). 


7. Procedure. 


8. —Evidence. 

Grant of summary judgment in favor of the 
seller in the purchasers’ action for a breach of 
implied and express warranties was improper, 
because the purchasers only had to show that 
they were harmed by the contaminated prod- 
uct, not that the consumers were harmed; in 
light of the disputed fact as to whether the 
alcohol to be used in sunless tanning products 
bought from the seller was in fact contami- 
nated, the purchasers put forth sufficient evi- 
dence to survive summary judgment on their 
causes of action. Invest v. Cone Solvents, — 
S.W.3d —, 2007 Tenn. App. LEXIS 480 (Tenn. 
Ct. App. July 26, 2007). 


15. Reliance on Seller’s Skill or Judg- 
ment. 

Appellate court reversed a grant of summary 
judgment in favor of a material supplier be- 
cause there was a question of fact as to whether 
the conversations between the supplier and the 
contractor constituted an implied warranty of 
fitness for a particular purpose under T.C.A. 
§ 47-2-315. Lee’s Home Ctr., Inc. v. Morris, — 
S.W.3d —, 2006 Tenn. App. LEXIS 412 (Tenn. 
Ct. App. June 21, 2006). 


17. Illustrations. 

Because breast implant company neither 
manufactured the products in question nor 
controlled the products’ manufacturer, any 
claim of breach of warranty had to fail. McCo- 
nkey v. McGhan Med. Corp., 144 F. Supp. 2d 
958, 2000 U.S. Dist. LEXIS 19895 (E.D. Tenn. 
2000). 

There was nothing in the sales order to 
indicate that appellee intended to limit or dis- 
claim any implied warranties on the harvester, 
and thus appellee could not rely on the order as 
evidence that appellant agreed to the dis- 
claimer; furthermore, the delivery of a written 
warranty after the contract of sale also did not 
modify or negate the statutory obligations cre- 
ated by the sale, and the grant of summary 
judgment to appellee on appellant’s claim for 
breach of the implied warranties was reversed. 
Smith v. Timberpro Inc., — S.W.3d —, 2017 
Tenn. App. LEXIS 163 (Tenn. Ct. App. Mar. 9, 
2017). 


47-2-316 


Collateral References. 

Breach of warranty in sale, installation, re- 
pair, design, or inspection of septic or sewage 
disposal systems. 50 A.L.R.5th 417. 


Liability of manufacturer or seller for injury 
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or death allegedly caused by use of contracep- 
tive. 54 A.L.R.5th 1. 

Liability of owner or operator of business 
premises for injuries from electrically operated 
door. 44 A.L.R.5th 525. 


47-2-316. Exclusion or modification of warranties. 


Cited: 
Lee’s Home Ctr., Inc. v. Morris, — S.W.3d —, 
2006 Tenn. App. LEXIS 412 (Tenn. Ct. App. 


June 21, 2006); Invest v. Cone Solvents, — 
S.W.3d —, 2007 Tenn. App. LEXIS 480 (Tenn. 
Ct. App. July 26, 2007). 


NOTES TO DECISIONS 


2. Exclusions. 

Mere reference to a “standard one (1) year 
warranty” did not constitute notification to a 
flooring system buyer, a car dealership, that the 
flooring company intended to limit either the 
implied warranty of fitness for a particular 
purpose or any other warranty to avoid any 


Collateral References. 
Breach of warranty in sale, installation, re- 
pair, design, or inspection of septic or sewage 


obligation to replace the entire flooring system, 
and nor was there evidence that the warranty 
was provided to the dealership at the time of 
invoice. LeConte Props. v. Applied Flooring 
Sys., — S.W.3d —, 2007 Tenn. App. LEXIS 216 
(Tenn. Ct. App. Apr. 13, 2007). 


disposal systems. 50 A.L.R.5th 417. 
Liability on implied warranties in sale of 
used motor vehicles. 47 A.L.R.5th 677. 


47-2-318. Third party beneficiaries of warranties express or implied. 


NOTES TO DECISIONS 


1. Application and Scope. 

Prescription drug users’ claims against phar- 
maceutical manufacturing companies that 
made a brand name drug did not support a 
theory of relief based on breach of the warran- 
ties under T.C.A. §§ 47-2-313(1), 47-2-314(1), 
and 47-2-318, as the brand name pharmaceuti- 


Collateral References. 
Third-party beneficiaries of warranties un- 
der UCC § 2-313. 50 A.L.R.5th 327. 


cal manufacturers did not sell the goods which 
allegedly caused the users’ injuries; rather, the 
users allegedly sustained injuries from taking 
the generic version of the drug. Strayhorn v. 
Wyeth Pharms., Inc., 882 F. Supp. 2d 1020, 
2012 U.S. Dist. LEXIS 110804 (W.D. Tenn. Aug. 
8, 2012). 


47-2-323. Form of bill of lading required in overseas shipment — 


“Overseas.” 


(1) Where the contract contemplates overseas shipment and contains a term 
C.LF. or C. & F. or F.0.B. vessel, the seller unless otherwise agreed must obtain 
a negotiable bill of lading stating that the goods have been loaded on board or, 
in the case of a term C.I.F. or C. & F., received for shipment. 

(2) Where in a case within subdivision (1) a tangible bill of lading has been 
issued in a set of parts, unless otherwise agreed if the documents are not to be 
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sent from abroad the buyer may demand tender of the full set; otherwise only 
one (1) part of the bill of lading need be tendered. Even if the agreement 
expressly requires a full set: 
(a) due tender of a single part is acceptable within the provisions of this 
chapter on cure of improper delivery (§ 47-2-508(1)); and 
(b) even though the full set is demanded, if the documents are sent from 
abroad the person tendering an incomplete set may nevertheless require 
payment upon furnishing an indemnity which the buyer in good faith deems 
adequate. 

(3) Ashipment by water or by air or a contract contemplating such shipment 
is “overseas” insofar as by usage of trade or agreement it is subject to the 
commercial, financing or shipping practices characteristic of international 
deep water commerce. 


History. Effective Dates. 

Acts 1963, ch. 81, § 1 (2-323); Acts 2008, ch. Acts 2008, ch. 814, § 40. July 1, 2008. 
814, § 6. 
Amendments. 


The 2008 amendment substituted “a tangible 
bill of lading” for “a bill of lading” in (2). 


47-2-326. Sale on approval and sale or return — Consignment sales 
and rights of creditors. 


Law Reviews. 
The New Article 9: Its Impact on Tennessee 
Law (Part I), 67 Tenn. L. Rev. 125 (1999). 


NOTES TO DECISIONS 


326, but was a true consignment, not a sale, of 
a consumer good. Accordingly, the RV was not a 


3. Consignment by Consumer to Dealer 
was not Covered Transaction. 


Consignment of a recreational vehicle (RV) 
by a consumer to a Tennessee RV dealer for the 
purpose of selling the RV to a third person was 
not a transaction covered under T.C.A. § 47-2- 


Collateral References. 
“Sale on approval” and “sale or return” con- 


part of the RV dealer’s bankruptcy estate. In re 
Music City RV, LLC, 304 S.W.3d 806, 2010 
Tenn. LEXIS 86 (Tenn. Feb. 12, 2010). 


tracts under Uniform Commercial Code § 2- 
326. 44 A.L.R.6th 441. 


PART 4 
TITLE, CREDITORS AND GOOD FAITH PURCHASERS 


47-2-401. Passing of title — Reservation for security — Limited appli- 
cation of this section. 


Each provision of this chapter with regard to the rights, obligations and 
remedies of the seller, the buyer, purchasers or other third parties applies 
irrespective of title to the goods except where the provision refers to such title. 
Insofar as situations are not covered by the other provisions of this chapter and 
matters concerning title become material the following rules apply: 
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(1) Title to goods cannot pass under a contract for sale prior to their 
identification to the contract (§ 47-2-501), and unless otherwise explicitly 
agreed the buyer acquires by their identification a special property as 
limited by chapters 1-9 of this title. Any retention or reservation by the seller 
of the title (property) in goods shipped or delivered to the buyer is limited in 
effect to a reservation of a security interest. Subject to these provisions and 
to the provisions of the chapter on Secured Transactions (chapter 9 of this 
title), title to goods passes from the seller to the buyer in any manner and on 
any conditions explicitly agreed to by the parties. 

(2) Unless otherwise explicitly agreed title passes to the buyer at the time 
and place at which the seller completes performance with reference to the 
physical delivery of the goods, despite any reservation of a security interest 
and even though a document of title is to be delivered at a different time or 
place; and in particular and despite any reservation of a security interest by 
the bill of lading: 

(A) If the contract requires or authorizes the seller to send the goods to 
the buyer but does not require the seller to deliver them at destination, 
title passes to the buyer at the time and place of shipment; but 

(B) If the contract requires delivery at destination, title passes on 
tender there. 

(3) Unless otherwise explicitly agreed where delivery is to be made 
without moving the goods: 

(A) If the seller is to deliver a tangible document of title, title passes at 
the time when and the place where he delivers such documents and if the 
seller is to deliver an electronic document of title, title passes when the 
seller delivers the document; or 

(B) If the goods are at the time of contracting already identified and no 
documents of title are to be delivered, title passes at the time and place of 
contracting. 

(4) A rejection or other refusal by the buyer to receive or retain the goods, 
whether or not justified, or a justified revocation of acceptance revests title 
to the goods in the seller. Such revesting occurs by operation of law and is not 
a “sale.” 


History. document of title, title passes at the time when 
Acts 1963, ch. 81, § 1 (2-401); Acts 2008, ch. and the place where the seller delivers such 
S14 S57 documents; or”, and substituted “documents of 
title” for “documents” in (B). 
Amendments. 


The 2008 amendment, in (3), rewrote (A) Effective Dates. 


which read: “(a) if the seller is to deliver a Acts 2008, ch. 814, § 40. July 1, 2008. 


oie 


NOTES TO DECISIONS 


ANALYSIS 3. Intention of Parties. 
Facts that debtor was named as co-owner 
Intention of Parties. when the transfer of an aircraft to her former 
Passing of Title. husband was recorded pursuant to the Federal 
—Delivery to Buyer. Aviation Act, that she signed the note for the 


—Transfer of Motor Vehicles. purchase price of the aircraft, and that the 
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affidavits of the debtor and former husband 
that they never intended for the debtor to have 
an interest in the aircraft and that the debtor 
did not exercise control over it, raised genuine 
issues of material fact under Tennessee law 
regarding the debtor’s initial ownership inter- 
est in the aircraft; therefore, Chapter 7 trustee 
was denied summary judgment on a claim for 
turnover of the aircraft in the former husband’s 
possession. Johnson v. Tomlinson (In re Tomlin- 
son), 347 B.R. 639, 2006 Bankr. LEXIS 1775 
(Bankr. E.D. Tenn. 2006). 


4. Passing of Title. 

Pursuant to T.C.A. §§ 47-2-401 and 47-2- 
105, unless the parties otherwise explicitly 
agreed, title to the goods covered by the parties’ 
agreement, which did not specifically address 
when title to the assets being sold would pass, 
passed when they were delivered to the debtor 
and, at most, all that creditor retained pending 
receipt of payment was a security interest. Pro 
Page Partners, LLC v. Message Express Paging 
Co. (In re Pro Page Partners), 270 B.R. 221, 
2001 Bankr. LEXIS 1574 (Bankr. E.D. Tenn. 
2001). 

Payment upon delivery is not necessary in 
order to establish that a sale occurred; there- 
fore, in a case involving a violation of a city 
ordinance prohibiting the sale of alcoholic bev- 
erages to a person under the age of 21, there 
was no error in the finding that the order of a 
beer by a confidential informant (CI) and the 
subsequent delivery of that beer by a waitress 
was a completed sale, even though the CI 
testified that she never had any intention of 
consuming or paying for the beer. The elements 
of a sale were the transfer or title or possession 


47-2-403 


or both of tangible personal property for consid- 
eration, and the buyer’s failure to pay allowed 
the seller to collect the price for the accepted 
goods. City of Athens v. Blair Strong Enters., 
LLC, — S.W.3d —, 2014 Tenn. App. LEXIS 334 
(Tenn. Ct. App. June 10, 2014). 


5. —Delivery to Buyer. 

Where a contract provided that the pur- 
chaser would pay a certain amount upon deliv- 
ery of a guitar, the purchaser never acquired 
title to it under the Tennessee Uniform Com- 
mercial Code, even assuming that he verbally 
agreed to the guitar’s continued display at a 
museum, as nothing in the contract indicated 
that delivery was to be made without physically 
moving the guitar. Nat’ Music Museum: 
America’s Shrine to Music v. Johnson, — FED 
App. —, 904 F.3d 598, 2018 U.S. App. LEXIS 
26050 (8th Cir. Sept. 14, 2018). 


6. —Transfer of Motor Vehicles. 

Where a debtor agreed to buy and took pos- 
session of a car on February 7 under a contract, 
and the secured creditor purchased the con- 
tract from the dealer on March 12, the transfer 
of the security interest to the creditor was on 
account of an antecedent debt and was avoided 
in bankruptcy by the debtor’s trustee under 11 
U.S.C. § 547(b); under T.C.A. § 47-2-401(1), 
T.C.A. § 47-2-501(1)(a), and T.C.A. § 47-9- 
203(a), the debtor had rights in the collateral 
when she received possession of the car under 
the contract and delivery of the car to the 
debtor under the contract conferred upon the 
debtor a special property right. In re Jeans, 326 
B.R. 722, 2005 Bankr. LEXIS 1254 (Bankr. 
W.D. Tenn. 2005). 


47-2-403. Power to transfer — Good faith purchase of goods — “En- 


NOTES TO DECISIONS 


trusting.” 
ANALYSIS 
2) Application. 
4, Good Faith Purchaser for Value. 
6. Entrusting. 


2. Application. 

Circuit court properly awarded a trailer to 
the original owner because he held the certifi- 
cate of title, the record contained no evidence to 
demonstrate that the person who sold the 
trailer to the buyer was a merchant who dealt 
in trailers of the kind at issue, the record 
suggested that the seller’s sale of the scrap 
trailer to the buyer was an isolated casual sale, 
and the buyer was not entitled to the protection 
of the entrustment statute, regardless of 
whether he purchased the trailer in good faith 
or otherwise qualified as a bona fide purchaser. 


Duffy v. Elam, — S.W.3d —, 2016 Tenn. App. 
LEXIS 609 (Tenn. Ct. App. Aug. 24, 2016). 


4, Good Faith Purchaser for Value. 

Storage facility had power to dispose of stor- 
age unit contents, but that power did not endow 
it with even voidable title under the circum- 
stances presented; therefore, the facility could 
not have transferred any kind of ownership 
interest to the finder. Urquhart v. State, — 
S.W.3d —, 65 U.C.C. Rep. Serv. 2d (Callaghan) 
747, 2008 Tenn. App. LEXIS 280 (Tenn. Ct. 
App. May 9, 2008). 


6. Entrusting. 

Truck buyer acquired title because buyer was 
a bona fide purchaser in the ordinary course of 
business, and under T.C.A. § 47-2-403 claim- 
ant’s entrustment of the truck to merchant 


47-2-501 


provided merchant the authority to transfer 
title to buyer, as buyer purchased the truck 
from merchant without knowledge that the 
transaction violated claimant’s rights; although 
actions of merchant appeared to rise to the level 
of larceny under criminal law, this fact did not 
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negate the power that was conferred on him by 
claimant’s act of voluntarily entrusting mer- 
chant with the truck. Best Signs, Inc. v. King, 
358 S.W.3d 226, 2009 Tenn. App. LEXIS 6 
(Tenn. Ct. App. Jan. 12, 2009). 


PART 5 
PERFORMANCE 


47-2-501. Insurable interest in goods — Manner of identification of 


goods. 


NOTES TO DECISIONS 


1. Delivery to Buyer. 

Where a debtor agreed to buy and took pos- 
session of a car on February 7 under a contract, 
and the secured creditor purchased the con- 
tract from the dealer on March 12, the transfer 
of the security interest to the creditor was on 


T.C.A. § 47-2-501(1)(a), and T.C.A. § 47-9- 
203(a), the debtor had rights in the collateral 
when she received possession of the car under 
the contract and delivery of the car to the 
debtor under the contract conferred upon the 
debtor a special property right. In re Jeans, 326 


account of an antecedent debt and was avoided 
in bankruptcy by the debtor’s trustee under 11 
U.S.C. § 547(b); under T.C.A. § 47-2-401(1), 


B.R. 722, 2005 Bankr. LEXIS 1254 (Bankr. 
W.D. Tenn. 2005). 


47-2-503. Manner of seller’s tender of delivery. 


(1) Tender of delivery requires that the seller put and hold conforming goods 
at the buyer’s disposition and give the buyer any notification reasonably 
necessary to enable him to take delivery. The manner, time and place for 
tender are determined by the agreement and this chapter, and in particular: 

(A) Tender must be at a reasonable hour, and if it is of goods they must be 
kept available for the period reasonably necessary to enable the buyer to 
take possession; but 

(B) Unless otherwise agreed the buyer must furnish facilities reasonably 
suited to the receipt of the goods. 

(2) Where the case is within the next section respecting shipment tender 
requires that the seller comply with its provisions. 

(3) Where the seller is required to deliver at a particular destination tender 
requires that he comply with subsection (1) and also in any appropriate case 
tender documents as described in subsections (4) and (5) of this section. 

(4) Where goods are in the possession of a bailee and are to be delivered 
without being moved: 

(A) Tender requires that the seller either tender a negotiable document of 
title covering such goods or procure acknowledgment by the bailee of the 
buyer’s right to possession of the goods; but 

(B) Tender to the buyer of a non-negotiable document of title or of a record 
directing the bailee to deliver is sufficient tender unless the buyer reason- 
ably objects, and except as otherwise provided in chapter 9 of this title 
receipt by the bailee of notification of the buyer’s rights fixes those rights as 
against the bailee and all third persons; but risk of loss of the goods and of 
any failure by the bailee to honor the non-negotiable document of title or to 
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obey the direction remains on the seller until the buyer has had a reasonable 
time to present the document or direction, and a refusal by the bailee to 
honor the document or to obey the direction defeats the tender. 
(5) Where the contract requires the seller to deliver documents: 

(A) The seller must tender all such documents in correct form, except as 
provided in this chapter with respect to bills of lading in a set, pursuant to 
§ 47-2-323(2); and 

(B) Tender through customary banking channels is sufficient and dis- 
honor of a draft accompanying or associated with the documents constitutes 
non-acceptance or rejection. 


History. the bailee”, and inserted “except as otherwise 

Acts 1963, ch. 81, § 1 (2-503); Acts 2008, ch. _ provided in chapter 9 of this title” in (4)(B); and 
814, § 8. inserted “or associated with” in (5)(B). 
Amendments. Effective Dates. 


The 2008 amendment substituted “a record Acts 2008, ch. 814, § 40. July 1, 2008. 
directing the bailee” for “a written direction to 


47-2-505. Seller’s shipment under reservation. 


(1) Where the seller has identified goods to the contract by or before 
shipment: 

(a) his procurement of a negotiable bill of lading to his own order or 
otherwise reserves in him a security interest in the goods. His procurement 
of the bill to the order of a financing agency or of the buyer indicates in 
addition only the seller’s expectation of transferring that interest to the 
person named. 

(b) a non-negotiable bill of lading to himself or his nominee reserves 
possession of the goods as security but except in a case of conditional delivery 
(§ 47-2-507(2)) a non-negotiable bill of lading naming the buyer as consignee 
reserves no security interest even though the seller retains possession or 
control of the bill of lading. 

(2) When shipment by the seller with reservation of a security interest is in 
violation of the contract for sale it constitutes an improper contract for 
transportation within the preceding section but impairs neither the rights 
given to the buyer by shipment and identification of the goods to the contract 
nor the seller’s powers as a holder of a negotiable document of title. 


History. — near the end of (1)(b); and substituted “nego- 
Acts 1963, ch. 81, § 1 (2-505); Acts 2008, ch. _tiable document of title” for “negotiable docu- 
814, §§ 9, 10. ment” at the end of (2). 
Amendments. Effective Dates. 
The 2008 amendment inserted “or control” Acts 2008, ch. 814, § 40. July 1, 2008. 


47-2-506. Rights of financing agency. 


(1) A financing agency by paying or purchasing for value a draft which 
relates to a shipment of goods acquires to the extent of the payment or 
purchase and in addition to its own rights under the draft and any document 
of title securing it any rights of the shipper in the goods including the right to 
stop delivery and the shipper’s right to have the draft honored by the buyer. 


47-2-508 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 54 

(2) The right to reimbursement of a financing agency which has in good faith 
honored or purchased the draft under commitment to or authority from the 
buyer is not impaired by subsequent discovery of defects with reference to any 


relevant document which was apparently regular. 


History. 
Acts 1963, ch. 81, § 1 (2-506); Acts 2008, ch. 
814, § 11. 


Amendments. 
The 2008 amendment deleted “on its face” 
from the end of (2). 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


47-2-508. Cure by seller of improper tender or delivery — Replace- 


ment. 


NOTES TO DECISIONS 


1. Cure of Defects. 

Material disputes of fact precluded summary 
judgment in favor of a seller on plaintiffs’ 
breach of contract claim where the issue of 
whether the seller had a reasonable opportu- 
nity to cure defects in a manufactured home 


pursuant to T.C.A. § 47-2-508 and the question 
of whether the seller breached the implied 
covenant of good faith and fair dealing re- 
mained for the trier of fact. Bennett v. CMH 
Homes, Inc., — F. Supp. 2d —, 2012 U.S. Dist. 
LEXIS 33314 (M.D. Tenn. Mar. 18, 2012). 


47-2-509. Risk of loss in the absence of breach. 


(1) Where the contract requires or authorizes the seller to ship the goods by 
carrier: 

(A) If it does not require him to deliver them at a particular destination, 
the risk of loss passes to the buyer when the goods are duly delivered to the 
carrier even though the shipment is under reservation (§ 47-2-505); but 

(B) If it does require him to deliver them at a particular destination and 
the goods are there duly tendered while in the possession of the carrier, the 
risk of loss passes to the buyer when the goods are there duly so tendered as 
to enable the buyer to take delivery. 

(2) Where the goods are held by a bailee to be delivered without being 
moved, the risk of loss passes to the buyer: 

(A) On his receipt of possession or control of a negotiable document of title 
covering the goods; or 

(B) On acknowledgment by the bailee of the buyer’s right to possession of 
the goods; or 

(C) After his receipt of possession or control of a non-negotiable document 
of title or other direction to deliver in a record, as provided in § 47-2- 
503(4)(B). 

(3) In any case not within subsection (1) or (2), the risk of loss passes to the 
buyer on his receipt of the goods if the seller is a merchant; otherwise the risk 
passes to the buyer on tender of delivery. 

(4) The provisions of this section are subject to contrary agreement of the 
parties and to the provisions of this chapter on sale on approval (§ 47-2-327) 
and on effect of breach on risk of loss (§ 47-2-510). 
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History. 
Acts 1963, ch. 81, § 1 (2-509); Acts 2008, ch. 
814, § 12. 


Amendments. 
The 2008 amendment inserted “possession or 


— 


47-2-601 
control of” in (2)(A) and (C); and inserted “in a 
record” in (2)(C). 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


47-2-510. Effect of breach on risk of loss. 


NOTES TO DECISIONS 


3. Risk of Loss 
Goods. 

Fact that there was no insurance on noncon- 
forming goods returned by a buyer to a seller 
did not relieve the seller of the risk of loss as 
the risk of loss remained with her due to the 
fact that the goods she sold to the buyer did not 
conform with her statement that the boards 
were in good condition. 3L Communs., LLC v. 
Merola, — S.W.3d —, 2013 Tenn. App. LEXIS 
589 (Tenn. Ct. App. Sept. 6, 2018). 


for Nonconforming 


Trial court properly determined that the risk 
of loss remained with the seller after the buyer 
rejected the boards at issue as nonconforming 
as the evidence showed that the boards at issue 
did not conform to the seller’s representation 
that the boards had been tested and were in 
good condition, in that the boards had been 
repaired with “jumper repairs” and one of the 
boards did not have a serial number. 3L Com- 
muns., LLC v. Merola, — S.W.3d —, 2013 Tenn. 
App. LEXIS 589 (Tenn. Ct. App. Sept. 6, 2013). 


47-2-513. Buyer’s right to inspection of goods. 


NOTES TO DECISIONS 


1. Right to Demonstration. 

Buyer of an airplane via Internet auction 
website was entitled to reject the plane because 
seller denied buyer his right to inspect the 
plane under T.C.A. § 47-2-513, as his expecta- 
tion that the plane would be able to fly was 
based on seller’s express warranties and it was 


Collateral References. 
Remedies of Purchasers and Bidders on In- 
ternet Auction Web Sites. 61 A.L.R.6th 207. 


reasonable to expect that flight capability 
would be demonstrated before the transaction 
was completed. Smith v. Marquross, 276 S.W.3d 
926, 2008 Tenn. App. LEXIS 315 (Tenn. Ct. 
App. May 28, 2008), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 891 (Tenn. Dec. 1, 2008). 


PART 6 
BREACH, REPUDIATION AND EXCUSE 


47-2-601. Buyer’s rights on improper delivery. 


Cited: 
Wilson Sporting Goods Co. v. U.S. Golf & 


Tennis Ctrs., Inc., — S.W.3d —, 2012 Tenn. 
App. LEXIS 117 (Tenn. Ct. App. Feb. 24, 2012). 


NOTES TO DECISIONS 


ANALYSIS 


Nonconformance with Contract. 
Notice of Rejection. 
Risk of Loss for Nonconforming Goods. 


sal ag 


1. Nonconformance with Contract. 
Cancellation of the whole contract under the 
Uniform Commercial Code was unavailable be- 
cause the purchasers not only failed to reject 
the contract but rather accepted its terms; the 


47-2-602 


purchasers accepted the nonconforming goods 
and gave the seller notice of the nonconformity. 
Lowe v. Smith, — S.W.3d —, 2016 Tenn. App. 
LEXIS 689 (Tenn. Ct. App. Sept. 19, 2016). 


2. Notice of Rejection. 

In a dispute between a contractor and a 
landscaping subcontractor, the parties varied 
the effect of the UCC provisions under T.C.A. 
§ 47-1-102(3) by inserting a take over clause 
setting the time for cure at 48 hours, and thus 
when the subcontractor delivered nonconform- 
ing goods the contractor was entitled to reject 
the goods pursuant to T.C.A. § 47-2-601; the 
rejection occurred within a reasonable time 
after tender of the goods under T.C.A. § 47-2- 
602(1) based on the communications between 
the parties, and the contractor did not waive its 
ability to rely on the defect to establish breach 
under T.C.A. § 47-2-605, because it was clear 
that the notice envisioned by T.C.A. § 47-1- 
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201(25) was given, as the contractor communi- 
cated the nature of the defect in connection 
with its notice of rejection. Big Creek Land- 
scaping v. Hudson Constr. Co., — S.W.3d —, 
2007 Tenn. App. LEXIS 645 (Tenn. Ct. App. Oct. 
22; ZUGT). 


3. Risk of Loss 
Goods. 

Trial court properly determined that the risk 
of loss remained with the seller after the buyer 
rejected the boards at issue as nonconforming 
as the evidence showed that the boards at issue 
did not conform to the seller’s representation 
that the boards had been tested and were in 
good condition, in that the boards had been 
repaired with “jumper repairs” and one of the 
boards did not have a serial number. 3L Com- 
muns., LLC v. Merola, — S$.W.3d —, 2013 Tenn. 
App. LEXIS 589 (Tenn. Ct. App. Sept. 6, 2013). 


for Nonconforming 


47-2-602. Manner and effect of rightful rejection. 


NOTES TO DECISIONS 


ANALYSIS 
1. Reasonable Time. 
24 Seller. 
3 Rejection. 


1. Reasonable Time. 

In a dispute between a contractor and a 
landscaping subcontractor, the parties varied 
the effect of the UCC provisions under T.C.A. 
§ 47-1-102(3) by inserting a take over clause 
setting the time for cure at 48 hours, and thus 
when the subcontractor delivered nonconform- 
ing goods the contractor was entitled to reject 
the goods pursuant to T.C.A. § 47-2-601; the 
rejection occurred within a reasonable time 
after tender of the goods under T.C.A. § 47-2- 
602(1) based on the communications between 
the parties, and the contractor did not waive its 
ability to rely on the defect to establish breach 
under T.C.A. § 47-2-605, because it was clear 
that the notice envisioned by T.C.A. § 47-1- 
201(25) was given, as the contractor communi- 
cated the nature of the defect in connection 
with its notice of rejection. Big Creek Land- 
scaping v. Hudson Constr. Co., — S.W.3d —, 
2007 Tenn. App. LEXIS 645 (Tenn. Ct. App. Oct. 
22, 2007). 

In case involving claim for licensing fees for 
television programs, applying principles of 
common law and Uniform Commercial Code 
article 2, debtor could not reject allegedly non- 
conforming episodes approximately 14 months 
after receiving such episodes. Luken Com- 


muns., LLC v. Jim Owens Entm’t, Inc. (In re 
Luken Communs., LLC), — B.R. —, 2014 
Bankr. LEXIS 2819 (Bankr. E.D. Tenn. June 
2.2014) 


2. Seller. 

Pursuant to the vendor agreements, Returns 
were “F.O.B. (retailer’s) Dock,” meaning that 
the retailer’s tender of the Returns occurred at 
its distribution centers (DCs), and debtors were 
obligated to accept them upon that tender be- 
cause the retailer had open return privileges 
with debtors. That obligation of debtors placed 
the retailer, in the context of the Returns and 
for purposes of T.C.A. §§ 47-2-602, 47-2-703(e), 
and 47-2-709, in the position of “seller,” and 
debtors’ refusal to accept any Returns from the 
retailer following the Conversion Date consti- 
tuted wrongful rejection pursuant to those stat- 
utes. Claybrook v. Autozone Texas, L.P. (In re 
Am. Remanufacturers, Inc.), 451 B.R. 349, 2011 
Bankr. LEXIS 2153 (8rd Cir. June 9, 2011). 


3. Rejection. 

Homeowner who contracted with a company 
for a “smart home” did not reject certain elec- 
tronic goods supplied by the company by sub- 
mitting “punch lists”; moreover, he retained all 
of the equipment in question. Accordingly, he 
was obligated to pay the contract price for the 
goods he accepted under T.C.A. § 47-2-607(1) 
and his remedies are limited to those set forth 
in T.C.A. § 47-2-714. Audio Visual Artistry v. 
Tanzer, 403 S.W.3d 789, 2012 Tenn. App. 
LEXIS 903 (Tenn. Ct. App. Dec. 26, 2012). 
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47-2-606 


47-2-605. Waiver of buyer’s objections by failure to particularize. 


(1) The buyer’s failure to state in connection with rejection a particular 
defect which is ascertainable by reasonable inspection precludes him from 
relying on the unstated defect to justify rejection or to establish breach: 

(a) where the seller could have cured it if stated seasonably; or 
(b) between merchants when the seller has after rejection made a request 
in writing for a full and final written statement of all defects on which the 


buyer proposes to rely. 


(2) Payment against documents made without reservation of rights pre- 
cludes recovery of the payment for defects apparent in the documents. 


History. 
Acts 19638, ch. 81, § 1 (2-605); Acts 2008, ch. 
814, § 13. 


Amendments. 
The 2008 amendment substituted “apparent 


in the documents” for “apparent on the face of 
the documents” in (2). 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


NOTES TO DECISIONS 


1. Notice. 

In a dispute between a contractor and a 
landscaping subcontractor, the parties varied 
the effect of the UCC provisions under T.C.A. 
§ 47-1-102(3) by inserting a take over clause 
setting the time for cure at 48 hours, and thus 
when the subcontractor delivered nonconform- 
ing goods the contractor was entitled to reject 
the goods pursuant to T.C.A. § 47-2-601; the 
rejection occurred within a reasonable time 
after tender of the goods under T.C.A. § 47-2- 


602(1) based on the communications between 
the parties, and the contractor did not waive its 
ability to rely on the defect to establish breach 
under T.C.A. § 47-2-605, because it was clear 
that the notice envisioned by T.C.A. § 47-1- 
201(25) was given, as the contractor communi- 
cated the nature of the defect in connection 
with its notice of rejection. Big Creek Land- 
scaping v. Hudson Constr. Co., — S.W.3d —, 
2007 Tenn. App. LEXIS 645 (Tenn. Ct. App. Oct. 
22, 2007). 


47-2-606. What constitutes acceptance of goods. 


NOTES TO DECISIONS 


ANALYSIS 


Reasonable Opportunity to Inspect. 
Applicability. 
Acceptance. 


et 


1. Reasonable Opportunity to Inspect. 

Though the buyer claimed it could not in- 
spect the steel parts until they were joined 
together into a bridge, as the evidence sup- 
ported the trial court’s finding that the major 
defects could reasonably have been discovered 
before the bridge was built, it properly held 
that the buyer had accepted the steel. Trinity 
Indus. v. McKinnon Bridge Co., 77 S.W.3d 159, 
2001 Tenn. App. LEXIS 858 (Tenn. Ct. App. 
2001). 


2. Applicability. 

Record contained seven letters from the 
buyer or his employees to different representa- 
tives of the seller, detailing complaints about 
the garments that were sent and asking for 


authorization to ship them back to the seller, 
and it was only after failing to receive those 
authorizations and after notice to the seller, 
that the buyer sold the garments on the second- 
ary market; under the circumstances, such an 
act in accordance with remedies available to 
buyers whose seller was in breach did not 
constitute acceptance through treatment incon- 
sistent with the seller’s ownership. Wings Mfg. 
Corp. v. Lawson, — S.W.3d —, 2005 Tenn. App. 
LEXIS 485 (Tenn. Ct. App. 2005). 


3. Acceptance. 

Buyer’s actions in selling goods, which were 
part of the inventory in the sellers’ warehouse, 
which the buyer agreed to purchase, without 
providing any written notification that he was 
dissatisfied with what he received, constituted 
an acceptance of the goods under T.C.A. $$ 47- 
2-606 and 47-2-607 (2001). Holt v. Wilmoth, 336 
S.W.3d 234, 2010 Tenn. App. LEXIS 302 (Tenn. 
Ct. App. Apr. 30, 2010), appeal denied, — 


47-2-607 


S.W.3d —, 2010 Tenn. LEXIS 1142 (Tenn. Nov. 
17, 2010). 

Cancellation of the whole contract under the 
Uniform Commercial Code was unavailable be- 
cause the purchasers not only failed to reject 
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the contract but rather accepted its terms; the 
purchasers accepted the nonconforming goods 
and gave the seller notice of the nonconformity. 
Lowe v. Smith, — S.W.3d —, 2016 Tenn. App. 
LEXIS 689 (Tenn. Ct. App. Sept. 19, 2016). 


47-2-607. Effect of acceptance — Notice of breach — Burden of estab- 
lishing breach after acceptance — Notice of claim or 
litigation to person answerable over. 


NOTES TO DECISIONS 


ANALYSIS 


4, Notice of Breach. 
5. Acceptance. 


4, Notice of Breach. 

T.C.A. § 47-2-607(a)(3) simply requires that 
a plaintiff notify the seller of breach within a 
reasonable time; nothing in the plain text of the 
statute indicates that a lawsuit cannot serve as 
this notification. The reasonableness of the 
delay is a question of fact for the jury; further- 
more, the standard for what constitutes a rea- 
sonable time for a retail consumer is laxer than 
the standard that applies to a merchant. Smith 
v. Pfizer, Inc., 688 F. Supp. 2d 735, 2010 U.S. 
Dist. LEXIS 14909 (M.D. Tenn. Feb. 19, 2010). 

T.C.A. § 47-2-607(3)(a) did not require the 
wife to serve the manufacturers with separate, 
pre-suit notice of her claims. Smith v. Pfizer, 
Inc., 688 F. Supp. 2d 735, 2010 U.S. Dist. 
LEXIS 14909 (M.D. Tenn. Feb. 19, 2010). 


Collateral References. 
Sufficiency and timeliness of buyer’s notice 


5. Acceptance. 

Buyer’s actions in selling goods, which were 
part of the inventory in the sellers’ warehouse, 
which the buyer agreed to purchase, without 
providing any written notification that he was 
dissatisfied with what he received, constituted 
an acceptance of the goods under T-.C.A. §§ 47- 
2-606 and 47-2-607. Holt v. Wilmoth, 336 
S.W.3d 234, 2010 Tenn. App. LEXIS 302 (Tenn. 
Ct. App. Apr. 30, 2010), appeal denied, — 
S.W.3d —, 2010 Tenn. LEXIS 1142 (Tenn. Nov. 
17, 2010). 

Homeowner who contracted with a company 
for a “smart home” did not reject certain elec- 
tronic goods supplied by the company by sub- 
mitting “punch lists”; moreover, he retained all 
of the equipment in question. Accordingly, he 
was obligated to pay the contract price for the 
goods he accepted under T.C.A. § 47-2-607(1) 
and his remedies are limited to those set forth 
in T.C.A. § 47-2-714. Audio Visual Artistry v. 
Tanzer, 403 S.W.3d 789, 2012 Tenn. App. 
LEXIS 903 (Tenn. Ct. App. Dec. 26, 2012). 


under UCC § 607(3)(a) of seller’s breach of 
warranty. 89 A.L.R.5th 319. 


47-2-608. Revocation of acceptance in whole or in part. 


NOTES TO DECISIONS 


4. Requisites. 

Summary judgment in favor of a car manu- 
facturer was proper as revocation of acceptance 
was unavailable to the buyer against the manu- 
facturer pursuant to T.C.A. § 47-2-608, be- 
cause the manufacturer was not the seller; 
revocation of acceptance was not available un- 
der the Magnuson-Moss Warranty Act, 15 
U.S.C. § 2301 et seq., as other remedies were 
available. Watts v. Mercedes-Benz United 
States, 254 S.W.3d 422, 2007 Tenn. App. LEXIS 
580 (Tenn. Ct. App. Sept. 17, 2007), appeal 
denied, Watts v. Mercedes-Benz USA, LLC, — 


S.W.3d —, 2008 Tenn. LEXIS 124 (Tenn. Feb. 
25, 2008). 

Finding in favor of the automobile company 
in the purchaser’s action for breach of warranty 
was appropriate because the automobile com- 
pany was the manufacturer and not the seller 
or distributor of the truck to the purchaser; 
thus, it was clear that the remedy of revocation 
of acceptance was not available against the 
automobile company. Davis v. Ford Motor Co., 
— $.W.3d —, 2008 Tenn. App. LEXIS 145 
(Tenn. Ct. App. Mar. 14, 2008). 
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47-2-705 


47-2-609. Right to adequate assurance of performance. 


Cited: 
Madden Phillips Constr. v. Ggat Dev. Corp., 


315 S.W.3d 800, 2009 Tenn. App. LEXIS 645 
(Tenn. Ct. App. Sept. 25, 2009). 


47-2-612. “Installment contract” — Breach. 


Collateral References. 
Sales: construction and application of UCC 


47-2-614. Substituted performance. 


Collateral References. 
Impracticability of performance of sales con- 
tract under UCC § 2-615. 55 A.L.R.5th 1. 


§ 2-612(2), dealing with rejection of goods un- 
der installment contracts. 61 A.L.R.5th 611. 


47-2-615. Excuse by failure of presupposed conditions. 


Collateral References. 
Impracticability of performance of sales con- 
tract under UCC § 2-615. 55 A.L.R.5th 1. 


PART 7 
REMEDIES 


47-2-702. Seller’s remedies on discovery of buyer’s insolvency. 


NOTES TO DECISIONS 


1. Demand. 

Sale did not result in an exhaustion of rem- 
edies under T.C.A. § 47-2-702 as alleged by the 
Chapter 7 Trustee because the exclusive rem- 
edy provision of the statute required written 


demand of reclamation, which the retailer did 
not provide. Claybrook v. Autozone Texas, L.P. 
(In re Am. Remanufacturers, Inc.), 451 B.R. 
349, 2011 Bankr. LEXIS 2153 (8rd Cir. June 9, 
2011). 


47-2-703. Seller’s remedies in general. 


NOTES TO DECISIONS 


2. Seller. 

Pursuant to the vendor agreements, Returns 
were “F.O.B. (retailer’s) Dock,” meaning that 
the retailer’s tender of the Returns occurred at 
its distribution centers (DCs), and debtors were 
obligated to accept them upon that tender be- 
cause the retailer had open return privileges 
with debtors. That obligation of debtors placed 
the retailer, in the context of the Returns and 


for purposes of T.C.A. §§ 47-2-602, 47-2-703(e), 
and 47-2-709, in the position of “seller,” and 
debtors’ refusal to accept any Returns from the 
retailer following the Conversion Date consti- 
tuted wrongful rejection pursuant to those stat- 
utes. Claybrook v. Autozone Texas, L.P. (In re 
Am. Remanufacturers, Inc.), 451 B.R. 349, 2011 
Bankr. LEXIS 2153 (8rd Cir. June 9, 2011). 


47-2-705. Seller’s stoppage of delivery in transit or otherwise. 


(1) The seller may stop delivery of goods in the possession of a carrier or 
other bailee when he discovers the buyer to be insolvent (§ 47-2-702) and may 
stop delivery of carload, truckload, planeload or larger shipments of express or 
freight when the buyer repudiates or fails to make a payment due before 
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delivery or if for any other reason the seller has a right to withhold or reclaim 
the goods. 

(2) As against such buyer the seller may stop delivery until: 

(a) receipt of the goods by the buyer; or 

(b) acknowledgment to the buyer by any bailee of the goods except a 
carrier that the bailee holds the goods for the buyer; or 

(c) such acknowledgment to the buyer by a carrier by reshipment or as a 
warehouse; or | 

(d) negotiation to the buyer of any negotiable document of title covering 
the goods. 

(3)(a) To stop delivery the seller must so notify as to enable the bailee by 
reasonable diligence to prevent delivery of the goods. 

(b) After such notification the bailee must hold and deliver the goods 
according to the directions of the seller but the seller is liable to the bailee for 
any ensuing charges or damages. 

(c) Ifa negotiable document of title has been issued for goods the bailee is 
not obliged to obey a notification to stop until surrender of possession or 
control of the document. 

(d) Acarrier who has issued a nonnegotiable bill of lading is not obliged to 
obey a notification to stop received from a person other than the consignor. 


History. 
Acts 1968, ch. 81, § 1 (2-705); Acts 2008, ch. 
814, §§ 14, 15. 


Amendments. 
The 2008 amendment substituted “a ware- 


house” for “warehouseman” at the end of (2)(c); 
and inserted “of possession or control” in (3)(c). 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


47-2-706. Seller’s resale including contract for resale. 


Law Reviews. 
Contract Damages in Tennessee (Robert M. 
Lloyd), 69 Tenn. L. Rev. 837 (2002). 


Collateral References. 
Resale of goods under UCC § 2-706. 101 
A.L.R.5th 563. 


47-2-708. Seller’s damages for nonacceptance or repudiation. 


Law Reviews. 
Contract Damages in Tennessee (Robert M. 
Lloyd), 69 Tenn. L. Rev. 837 (2002). 


NOTES TO DECISIONS 


ANALYSIS 


if Lost Profits. 
2. Expenses. 


1. Lost Profits. 

In a district court’s order granting summary 
judgment in favor of a jobber on the issue of 
damages in its breach of contract action against 
a stamping company, the district court erred 
when it determined that the jobber’s delivery 
costs qualified as overhead and could be 
awarded as an element of lost profits under 
T.C.A. § 47-2-708(2); where the jobber’s con- 


tract price included saved delivery costs, the 
measure of damages under § 47-2-708(2) was 
gross profits (no reduction for overhead) less 
the saved delivery cost. Stamtec, Inc. v. Anson 
Stamping Co., LLC, 346 F.3d 651, 2003 FED 
App. 358P, 2003 U.S. App. LEXIS 20363 (6th 
Cir. Tenn. 2003). 


2. Expenses. 

In a district court’s order granting summary 
judgment in favor of a jobber on the issue of 
damages in its breach of contract action against 
a stamping company, the district court refused 
to include the deposit, the storage charge, and 
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the salvage loss charge paid by the jobber to a 
mechanical press manufacturer as costs “rea- 
sonably incurred” under T.C.A. § 47-2-708(2) 
or as incidental damages under T.C.A. § 47-2- 
710; the deposit and storage costs were com- 
mercially unreasonable, and the salvage loss 


47-2-709. Action for the price. 


47-2-710 


charge fell within the definition of consequen- 
tial damages, which were not recoverable by an 
aggrieved seller. Stamtec, Inc. v. Anson Stamp- 
ing Co., LLC, 346 F.3d 651, 2003 FED App. 
358P, 2003 U.S. App. LEXIS 20363 (6th Cir. 
Tenn. 2003). 


NOTES TO DECISIONS 


ANALYSIS 


1 Seller. 
ae Entitlement to Incidental Damages. 
3 Failure to Pay. 


1. Seller. 

Pursuant to the vendor agreements, Returns 
were “F.O.B. (retailer’s) Dock,” meaning that 
the retailer’s tender of the Returns occurred at 
its distribution centers (DCs), and debtors were 
obligated to accept them upon that tender be- 
cause the retailer had open return privileges 
with debtors. That obligation of debtors placed 
the retailer, in the context of the Returns and 
for purposes of T.C.A. §§ 47-2-602, 47-2-703(e), 
and 47-2-709, in the position of “seller,” and 
debtors’ refusal to accept any Returns from the 
retailer following the Conversion Date consti- 
tuted wrongful rejection pursuant to those stat- 
utes. Claybrook v. Autozone Texas, L.P. (In re 
Am. Remanufacturers, Inc.), 451 B.R. 349, 2011 
Bankr. LEXIS 2153 (8rd Cir. June 9, 2011). 


2. Entitlement to Incidental Damages. 
When debtors wrongfully rejected the Re- 
jected Returns, the retailer was forced to incur 
$43,875 in storage costs during the Chapter 7 
Trustee’s extended delay before abandoning the 
Rejected Returns, during which time the 
Trustee demanded access to the Returns, re- 


questing dates for inspection but failing to send 
anyone until May of 2008. Debtors were in the 
position of “buyer” for the purposes of the 
Returns; thus, pursuant to T.C.A. §§ 47-2-709, 
47-2-710, the retailer was entitled to these 
incidental damages arising from debtors’ 
wrongful rejection, to be credited against the 
Accounts Receivable. Claybrook v. Autozone 
Texas, L.P. (In re Am. Remanufacturers, Inc.), 
451 B.R. 349, 2011 Bankr. LEXIS 2153 (8rd Cir. 
June 9, 2011). 


3. Failure to Pay. 

Payment upon delivery is not necessary in 
order to establish that a sale occurred; there- 
fore, in a case involving a violation of a city 
ordinance prohibiting the sale of alcoholic bev- 
erages to a person under the age of 21, there 
was no error in the finding that the order of a 
beer by a confidential informant (CI) and the 
subsequent delivery of that beer by a waitress 
was a completed sale, even though the Cl 
testified that she never had any intention of 
consuming or paying for the beer. The elements 
of a sale were the transfer or title or possession 
or both of tangible personal property for consid- 
eration, and the buyer’s failure to pay allowed 
the seller to collect the price for the accepted 
goods. City of Athens v. Blair Strong Enters., 
LLC, — 8.W.3d —, 2014 Tenn. App. LEXIS 334 
(Tenn. Ct. App. June 10, 2014). 


47-2-710. Seller’s incidental damages. 


NOTES TO DECISIONS 


ANALYSIS 


1. Construction. 
2: Entitlement to Incidental Damages. 


1. Construction. 

In a district court’s order granting summary 
judgment in favor of a jobber on the issue of 
damages in its breach of contract action against 
a stamping company, the district court refused 
to include the deposit, the storage charge, and 
the salvage loss charge paid by the jobber to a 
mechanical press manufacturer as costs “rea- 
sonably incurred” under T.C.A. § 47-2-708(2) 
or as incidental damages under T.C.A. § 47-2- 


710; the deposit and storage costs were com- 
mercially unreasonable, and the salvage loss 
charge fell within the definition of consequen- 
tial damages, which were not recoverable by an 
aggrieved seller. Stamtec, Inc. v. Anson Stamp- 
ing Co., LLC, 346 F.3d 651, 2003 FED App. 
358P, 2003 U.S. App. LEXIS 20363 (6th Cir. 
Tenn. 2003). 

In a district court’s order granting summary 
judgment in favor of a jobber on the issue of 
damages in its breach of contract action against 
a stamping company, the district court denied 
the jobber recovery of interest-charge payments 
made to a mechanical press manufacturer 
where the interest payments were consequen- 
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tial damages and did not constitute incidental 
damages under T.C.A. § 47-2-710. Stamtec, 
Inc. v. Anson Stamping Co., LLC, 346 F.3d 651, 
2003 FED App. 358P, 2003 U.S. App. LEXIS 
20363 (6th Cir. Tenn. 2003). 


2. Entitlement to Incidental Damages. 
When debtors wrongfully rejected the Re- 
jected Returns, the retailer was forced to incur 
$43,875 in storage costs during the Chapter 7 
Trustee’s extended delay before abandoning the 
Rejected Returns, during which time the 
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Trustee demanded access to the Returns, re- 
questing dates for inspection but failing to send 
anyone until May of 2008. Debtors were in the 
position of “buyer” for the purposes of the 
Returns; thus, pursuant to T.C.A. §§ 47-2-709, 
47-2-710, the retailer was entitled to these 
incidental damages arising from debtors’ 
wrongful rejection, to be credited against the 
Accounts Receivable. Claybrook v. Autozone 
Texas, L.P. (In re Am. Remanufacturers, Inc.), 
451 B.R. 349, 2011 Bankr. LEXIS 2153 (8rd Cir. 
June 9, 2011). 


47-2-711. Buyer’s remedies in general — Buyer’s security interest in 


rejected goods. 


Cited: 

Watts v. Mercedes-Benz United States, 254 
S.W.3d 422, 2007 Tenn. App. LEXIS 580 (Tenn. 
Ct. App. Sept. 17, 2007); Wilson Sporting Goods 


Co. v. U.S. Golf & Tennis Ctrs., Inc., — S.W.3d 
—, 2012 Tenn. App. LEXIS 117 (Tenn. Ct. App. 
Feb. 24, 2012). 


NOTES TO DECISIONS 


3. Damages Generally. 

As to the defective apparel shipped by the 
manufacturer, if the apparel buyer had been 
able to ship all four types of contracted-for 
garments to the retailer, and if the retailer had 
found them all acceptable, the buyer would 
have received proceeds from the agreements 
with the retailer in the total amount of 
$152,970. To calculate the buyer’s lost profits 
required subtracting from that figure the cost of 
the goods, that was, that the buyer would have 
been required to pay for conforming goods to 
have provided to said retailer; subtracted from 
that amount was the amount the buyer had 
agreed to pay the supplier for conforming 


goods, the amount the buyer would have paid in 
embroidery costs before shipment to said re- 
tailer, and the amount by which the buyer 
mitigated its loss by selling said defective ap- 
parel on the secondary market. Wings Mfg. 
Corp. v. Lawson, — 8.W.3d —, 2005 Tenn. App. 
LEXIS 485 (Tenn. Ct. App. 2005). 
Cancellation of the whole contract under the 
Uniform Commercial Code was unavailable be- 
cause the purchasers not only failed to reject 
the contract but rather accepted its terms; the 
purchasers accepted the nonconforming goods 
and gave the seller notice of the nonconformity. 
Lowe v. Smith, — S.W.3d —, 2016 Tenn. App. 
LEXIS 689 (Tenn. Ct. App. Sept. 19, 2016). 


47-2-712. “Cover” — Buyer’s procurement of substitute goods. 


Law Reviews. 
Contract Damages in Tennessee (Robert M. 
Lloyd), 69 Tenn. L. Rev. 837 (2002). 


47-2-713. Buyer’s damages for nondelivery or repudiation. 


Law Reviews. 
Contract Damages in Tennessee (Robert M. 
Lloyd), 69 Tenn. L. Rev. 837 (2002). 


47-2-714. Buyer’s damages for breach in regard to accepted goods. 


Law Reviews. 
Contract Damages in Tennessee (Robert M. 
Lloyd), 69 Tenn. L. Rev. 837 (2002). 
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47-2-715 


NOTES TO DECISIONS 


ANALYSIS 


2 Breach of Warranty. 
3. Damages Amount Proper. 
4 Remedies Available. 


2. Breach of Warranty. 

Court did not have subject matter jurisdic- 
tion under 28 U.S.C. § 1332 over the remaining 
claims for breach of express and implied war- 
ranties under the Tennessee Uniform Commer- 
cial Code, T.C.A. § 47-2-714 because even as- 
suming that the value of the car that the 
plaintiff accepted was $0 and he was entitled to 
recover incidental and/or consequential dam- 
ages, the court could not ascertain how the 
plaintiffs Uniform Commercial Code remedy 
could exceed $75,000. Dodd v. Chrysler Group 
LLC, — F. Supp. 2d —, 2012 U.S. Dist. LEXIS 
60428 (W.D. Tenn. May 1, 2012). 


3. Damages Amount Proper. 

Trial court properly calculated damages due 
to a homeowner who contracted with a com- 
pany for a “smart home.” The homeowner did 
not offer sufficient evidence to show the differ- 
ence in value between the goods as accepted 
and the goods as warranted; a witness’s testi- 
mony was not competent concerning the rea- 
sonableness or necessity of costs of repair of 


nonconforming goods, and also did not support 
an award of consequential damages; and the 
homeowner did not prove consequential dam- 
ages in that he was unable to show that the 
charges invoiced by another firm were a direct 
and proximate result of uncured nonconformity 
of any goods sold by the company here. Audio 
Visual Artistry v. Tanzer, 403 S.W.3d 789, 2012 
Tenn. App. LEXIS 903 (Tenn. Ct. App. Dec. 26, 
2012). 

Cancellation of the whole contract under the 
Uniform Commercial Code was unavailable be- 
cause the purchasers not only failed to reject 
the contract but rather accepted its terms; the 
purchasers accepted the nonconforming goods 
and gave the seller notice of the nonconformity. 
Lowe v. Smith, — S.W.3d —, 2016 Tenn. App. 
LEXIS 689 (Tenn. Ct. App. Sept. 19, 2016). 


4, Remedies Available. 

Homeowner who contracted with a company 
for a “smart home” did not reject certain elec- 
tronic goods supplied by the company by sub- 
mitting “punch lists”; moreover, he retained all 
of the equipment in question. Accordingly, he 
was obligated to pay the contract price for the 
goods he accepted under T.C.A. § 47-2-607(1) 
and his remedies are limited to those set forth 
in T.C.A. § 47-2-714. Audio Visual Artistry v. 
Tanzer, 403 S.W.3d 789, 2012 Tenn. App. 
LEXIS 903 (Tenn. Ct. App. Dec. 26, 2012). 


47-2-715. Buyer’s incidental and consequential damages. 


Law Reviews. 
Contract Damages in Tennessee (Robert M. 
Lloyd), 69 Tenn. L. Rev. 837 (2002). 


NOTES TO DECISIONS 


ANALYSIS 


de Consequential Damages. 
3. Damages Generally. 


1. Consequential Damages. 

There is tort liability for the sale of goods 
only when there is either personal injury or 
damage to other property which was not a part 
of the contract for sale; a breach of a contract 
for the sale of goods resulting in consequential 
damages is governed by the Uniform Commer- 
cial Code even where the pleadings allege the 
seller negligently performed the contract. Trin- 
ity Indus. v. McKinnon Bridge Co., 77 S.W.3d 
159, 2001 Tenn. App. LEXIS 858 (Tenn. Ct. 
App. 2001). 


3. Damages Generally. 
Most transparent method for calculating the 
buyer’s damages was by a series of distinct 


steps: (1) The first step was to calculate the 
profits that the buyer would have obtained if all 
parties had performed their contracts in accor- 
dance with their terms, and same would result 
in the buyer’s lost profits; (2) to have deter- 
mined the buyer’s damages, however, the figure 
for gross lost profits had to be adjusted by 
reducing that number by the amount the buyer 
received from the sale of the nonconforming 
garments on the secondary market, that was, 
its efforts at mitigation; (3) the third step was 
to add to the consequential damages of lost 
profits any incidental damages, that was, the 
storage cost incurred by the buyer; and (4) 
issues surrounding the partial payment to the 
manufacturer, through its draw on the buyer’s 
letter of credit, as well as the portion of the 
original contract price that had not been paid 
by the buyer and that was sought by the manu- 
facturer, had to be determined to arrive at the 
final amount due the buyer for the breach by 
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the apparel manufacturer. Wings Mfg. Corp. v. 
Lawson, — S.W.3d —, 2005 Tenn. App. LEXIS 
485 (Tenn. Ct. App. 2005). 
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47-2-716. Buyer’s right to specific performance or replevin. 


Collateral References. 
Illegality as basis for denying remedy of 


specific performance for breach of contract. 58 
A.L.R.5th 387. 


47-2-717. Deduction of damages from the price. 


NOTES TO DECISIONS 


1. Notice of Breach. 

Cancellation of the whole contract under the 
Uniform Commercial Code was unavailable be- 
cause the purchasers not only failed to reject 
the contract but rather accepted its terms; the 


purchasers accepted the nonconforming goods 
and gave the seller notice of the nonconformity. 
Lowe v. Smith, — S.W.38d —, 2016 Tenn. App. 
LEXIS 689 (Tenn. Ct. App. Sept. 19, 2016). 


47-2-719. Contractual modification or limitation of remedy. 


Law Reviews. 
Contract Damages in Tennessee (Robert M. 
Lloyd), 69 Tenn. L. Rev. 837 (2002). 


NOTES TO DECISIONS 


1. Limitation of Remedy. 

While the seller may not in every case be 
allowed to repair or replace the goods before the 
buyer can assert that this limited remedy failed 
of its essential purpose, the burden is on the 
buyer to show why the buyer did not avail self 
of the limited remedy. Trinity Indus. v. McKin- 
non Bridge Co., 77 S.W.3d 159, 2001 Tenn. App. 
LEXIS 858 (Tenn. Ct. App. 2001). 

Under T.C.A. § 62-6-123, a negligent party 
involved in a construction contract cannot in- 
sulate itself by having an indemnity or hold 
harmless agreement with a third party; but the 
parties to a contract for the sale of goods are 
still free to allocate the risks between them- 
selves under T.C.A. § 47-2-719. Trinity Indus. 
v. McKinnon Bridge Co., 77 S.W.3d 159, 2001 
Tenn. App. LEXIS 858 (Tenn. Ct. App. 2001). 

In an action arising from a drainage improve- 
ment project, a general contractor was barred 
from bringing a claim for indemnity against a 
subcontractor that supplied concrete pipe be- 
cause, as permitted by T.C.A. § 47-2-719, the 
parties agreed to limit the remedies to repair, 
replacement, or refund within one year. The 


47-2-721. Remedies for fraud. 


Cited: 
Metro. Gov’t of Nashville v. Affiliated Com- 


remedy did not fail of its essential purpose, 
even if the defect in the pipe was latent and 
could not be discovered within one year. Baptist 
Mem. Hosp. v. Argo Constr. Corp., 308 S.W.3d 
337, 2009 Tenn. App. LEXIS 502 (Tenn. Ct. 
App. July 29, 2009), appeal denied, — S.W.3d 
—, 2010 Tenn. LEXIS 179 (Tenn. Feb. 22, 
2010). 

Trial court did not err in ordering purchasers 
to retain possession of a business because the 
seller requested that the business revert to him 
due to the purchasers’ failure to meet their 
contractual obligations. Lowe v. Smith, — 
S.W.3d —, 2016 Tenn. App. LEXIS 689 (Tenn. 
Ct. App. Sept. 19, 2016). 

Trial court was not required to abide by the 
parties’ contract in fashioning a remedy be- 
cause nothing in the parties’ contract specifi- 
cally stated that the remedy provided was in- 
tended to be the sole remedy available in the 
event of a breach; thus, other remedies under 
the Uniform Commercial Code were available 
in the event of a breach. Lowe v. Smith, — 
S.W.3d —, 2016 Tenn. App. LEXIS 689 (Tenn. 
Ct. App. Sept. 19, 2016). 


puter Servs., — F. Supp. 2d —, 2008 U.S. Dist. 
LEXIS 59622 (M.D. Tenn. July 17, 2008). 
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47-2-725 


47-2-724. Admissibility of market quotations. 


Rule Reference. 
This section is referred to in the Advisory 


Commission Comments under Rule 803 of the 
Tennessee Rules of Evidence. 


47-2-725. Statute of limitations in contracts for sale. 


Law Reviews. 

The Predominant Factor Test Under the Uni- 
form Commercial Code (R. Alan Pritchard), 37 
No. 7 Tenn. B.J. 23 (2001). 


Cited: 
Langford v. Gatlinburg Real Estate & Rental, 
Inc., 499 F. Supp. 2d 1042, 2007 U.S. Dist. 


LEXIS 47714 (E.D. Tenn. June 29, 2007); Big 
Creek Landscaping v. Hudson Constr. Co., — 
S.W.3d —, 2007 Tenn. App. LEXIS 645 (Tenn. 
Ct. App. Oct. 22, 2007); Baptist Mem. Hosp. v. 
Argo Constr. Corp., 308 S.W.3d 337, 2009 Tenn. 
App. LEXIS 502 (Tenn. Ct. App. July 29, 2009). 


NOTES TO DECISIONS 


ANALYSIS 


In General. 

Applicability. 

Exception in Subsection (2). 
Burden of Proof. 


Sep 


1. In General. 

Judgment in favor of a buyer against a used 
car dealer was affirmed because each day that 
the dealer withheld the buyer’s certificate of 
title, even though the buyer had completely 
paid for the car, the dealer’s refusal to give the 
title was a continuing breach of contract; thus, 
the action was not barred by the statute of 
limitations in T.C.A. § 47-2-725. Nzirubusa v. 
United Imps., Inc., — S.W.38d —, 2006 Tenn. 
App. LEXIS 413 (Tenn. Ct. App. June 21, 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
1045 (Tenn. Nov. 6, 2006). 


2. Applicability. 

Trial court erred when it held that the four- 
year statute of limitations for contracts for sale 
barred a retail florists’s cause of action for 
damage to its property because the florist’s 
complaint alleged that the installation com- 
pany negligently assembled and installed a 
walk-in cooler by failing to use certain materi- 
als and by failing to do certain things in the 
assembly and installation process, it did not 
allege a breach of contract or warranty. Cart- 


Collateral References. 
Causes of action governed by limitations pe- 
riod in UCC § 2-725. 49 A.L.R.5th 1. 


wright v. Presley, — S.W.3d —, 2007 Tenn. App. 
LEXIS 31 (Tenn. Ct. App. Jan. 23, 2007). 


3. Exception in Subsection (2). 

Trial court properly dismissed, as untimely, a 
purchaser’s action against the seller of certain 
bakery equipment for breach of contract, 
breach of express and implied warranties, neg- 
ligent misrepresentation, and violation of the 
Tennessee Consumer Protection Act (TCPA) be- 
cause, pursuant to the terms of the parties’ 
contract, the purchaser was required, but 
failed, to file a lawsuit within 15 months after 
acceptance of the delivered goods, the pur- 
chaser did not reject the goods, notify the seller 
that the goods were nonconforming, and paid 
for the them, in addition, the purchaser waited 
over a year after the time limitation to file a 
claim for violation of the TCPA had expired. 
Queen City Pastry, LLC v. Bakery Tech. En- 
ters., LLC, — S.W3d —, 2018 Tenn. App. 
LEXIS 463 (Tenn. Ct. App. Aug. 14, 2018). 


7. Burden of Proof. 

Consumers’ claim for breach of express war- 
ranty and breach of implied warranty were 
dismissed because the consumers conceded 
that they did not bring those claims within the 
four-year statute of limitations set forth in 
T.C.A. § 47-2-725(1). Cates v. Stryker Corp., — 
F. Supp. 2d —, 2012 U.S. Dist. LEXIS 9825 
(E.D. Tenn. Jan. 27, 2012). 


What constitutes warranty explicitly extend- 
ing to “future performance” for purposes of 
UCC § 2-725 (2). 81 A.L.R.5th 483. 
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CHAPTER 2A 
LEASES 


Part 1. General Provisions 


Section . 
47-2A-103. Definitions and index of definitions. 


Part 2. Formation and Construction of Lease Contract 
47-2A-207. [Repealed.] 
Part 5. Default 
Subpart A. In General 
47-2A-501. Default — Procedure. 
Subpart B. Default by Lessor 


47-2A-514. Waiver of lessee’s objections. 

47-2A-518. Cover — Substitute goods. 

47-2A-519. Lessee’s damages for nondelivery, repudiation, default, and breach of warranty in 
regard to accepted goods. 


Subpart C. Default by Lessee 


47-2A-526. Lessor’s stoppage of delivery in transit or otherwise. 
47-2A-527. Lessor’s rights to dispose of goods. 
47-2A-528. Lessor’s damages for non-acceptance, failure to pay, repudiation, or other default. 


PART 1 
GENERAL PROVISIONS 


47-2A-102. Scope. 


NOTES TO DECISIONS 


1. General Consideration. governed by Tennessee property law, not Ten- 
“Course of performance” statute, T.C.A.§ 47- nessee’s U.C.C. In re Goody’s Family Clothing, 


1-303, is part of Tennessee’s Uniform Commer- _Inc., 443 B.R. 5, 2010 Bankr. LEXIS 4120 (3rd 
cial Code (U.C.C.), which, of course, only ap- Cir. Dec. 1, 2010). 
plies to leases of goods. Real property leases are 


47-2A-103. Definitions and index of definitions. 


(1) In this chapter unless the context otherwise requires: 

(a) “Buyer in ordinary course of business” means a person who in good 
faith and without knowledge that the sale to him or her is in violation of the 
ownership rights or security interest or leasehold interest of a third party in 
the goods buys in ordinary course from a person in the business of selling 
goods of that kind but does not include a pawnbroker. “Buying” may be for 
cash or by exchange of other property or on secured or unsecured credit and 
includes acquiring goods or documents of title under a preexisting contract 
for sale but does not include a transfer in bulk or as security for or in total 
or partial satisfaction of a money debt; 

(b) “Cancellation” occurs when either party puts an end to the lease 
contract for default by the other party; 
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(c) “Commercial unit” means such a unit of goods as by commercial usage 
is a single whole for purposes of lease and division of which materially 
impairs its character or value on the market or in use. A commercial unit 
may be a single article, as a machine, or a set of articles, as a suite of 
furniture or a line of machinery, or a quantity, as a gross or carload, or any 
other unit treated in use or in the relevant market as a single whole; 

(d) “Conforming” goods or performance under a lease contract means 
goods or performance that are in accordance with the obligations under the 
lease contract; 

(e) “Consumer lease” means a lease that a lessor regularly engaged in the 
business of leasing or selling makes to a lessee who is an individual and who 
takes under the lease primarily for a personal, family, or household purpose, 
if the total payments to be made under the lease contract, excluding 
payments for options to renew or buy, do not exceed twenty-five thousand 
dollars ($25,000); 

(f) “Fault” means wrongful act, omission, breach, or default; 

(g) “Finance lease” means a lease with respect to which: 

(i) the lessor does not select, manufacture, or supply the goods; 

(ii) the lessor acquires the goods or the right to possession and use of the 
goods in connection with the lease; and 

(iii) one (1) of the following occurs: 

(A) the lessee receives a copy of the contract by which the lessor 
acquired the goods or the right to possession and use of the goods before 
signing the lease contract; 

(B) the lessee’s approval of the contract by which the lessor acquired 
the goods or the right to possession and use of the goods is a condition 
to effectiveness of the lease contract; 

(C) the lessee, before signing the lease contract, receives an accurate 
and complete statement designating the promises and warranties, and 
any disclaimers of warranties, limitations or modifications of remedies, 
or liquidated damages, including those of a third party, such as the 
manufacturer of the goods, provided to the lessor by the person 
supplying the goods in connection with or as part of the contract by 
which the lessor acquired the goods or the right to possession and use of 
the goods; or 
_(D) if the lease is not a consumer lease, the lessor, before the lessee 
signs the lease contract, informs the lessee in writing (a) of the identity 
of the person supplying the goods to the lessor, unless the lessee has 
selected that person and directed the lessor to acquire the goods or the 
right to possession and use of the goods from that person, (b) that the 
lessee is entitled under this chapter to the promises and warranties, 
including those of any third party, provided to the lessor by the person 
supplying the goods in connection with or as part of the contract by 
which the lessor acquired the goods or the right to possession and use of 
the goods, and (c) that the lessee may communicate with the person 
supplying the goods to the lessor and receive an accurate and complete 
statement of those promises and warranties, including any disclaimers 
and limitations of them or of remedies; 
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(h) “Goods” means all things that are movable at the time of identification 
to the lease contract, or are fixtures (§ 47-2A-309), but the term does not 
include money, documents, instruments, accounts, chattel paper, general 
intangibles, or minerals or the like, including oil and gas, before extraction. 
The term also includes the unborn young of animals; 

(i) “Installment lease contract” means a lease contract that authorizes or 
requires the delivery of goods in separate lots to be separately accepted, even 
though the lease contract contains a clause “each delivery is a separate 
lease” or its equivalent; 

(j) “Lease” means a transfer of the right to possession and use of goods for 
a term in return for consideration, but a sale, including a sale on approval or 
a sale or return, or retention or creation of a security interest is not a lease. 
Unless the context clearly indicates otherwise, the term includes a sublease; 

(k) “Lease agreement” means the bargain, with respect to the lease, of the 
lessor and the lessee in fact as found in their language or by implication from 
other circumstances including course of dealing or usage of trade or course 
of performance as provided in this chapter. Unless the context clearly 
indicates otherwise, the term includes a sublease agreement; 

(1) “Lease contract” means the total legal obligation that results from the 
lease agreement as affected by this chapter and any other applicable rules of 
law. Unless the context clearly indicates otherwise, the term includes a 
sublease contract; 

(m) “Leasehold interest” means the interest of the lessor or the lessee 
under a lease contract; 

(n) “Lessee” means a person who acquires the right to possession and use 
of goods under a lease. Unless the context clearly indicates otherwise, the 
term includes a sublessee; 

(o) “Lessee in ordinary course of business” means a person who in good 
faith and without knowledge that the lease to him or her is in violation of the 
ownership rights or security interest or leasehold interest of a third party in 
the goods, leases in ordinary course from a person in the business of selling 
or leasing goods of that kind but does not include a pawnbroker. “Leasing” 
may be for cash or by exchange of other property or on secured or unsecured 
credit and includes acquiring goods or documents of title under a pre- 
existing lease contract but does not include a transfer in bulk or as security 
for or in total or partial satisfaction of a money debt; 

(p) “Lessor” means a person who transfers the right to possession and use 
of goods under a lease. Unless the context clearly indicates otherwise, the 
term includes a sublessor; 

(q) “Lessor’s residual interest” means the lessor’s interest in the goods 
after expiration, termination, or cancellation of the lease contract; _ 

(r) “Lien” means a charge against or interest in goods to secure payment 
of a debt or performance of an obligation, but the term does not include a 
security interest; 

(s) “Lot” means a parcel or a single article that is the subject matter of a 
separate lease or delivery, whether or not it is sufficient to perform the lease 
contract; 

(t) “Merchant lessee” means a lessee that is a merchant with respect to 
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goods of the kind subject to the lease; 

(u) “Present value” means the amount as of a date certain of one (1) or 
more sums payable in the future, discounted to the date certain. The 
discount is determined by the interest rate specified by the parties if the rate 
was not manifestly unreasonable at the time the transaction was entered 
into; otherwise, the discount is determined by a commercially reasonable 
rate that takes into account the facts and circumstances of each case at the 
time the transaction was entered into; 

(v) “Purchase” includes taking by sale, lease, mortgage, security interest, 
pledge, gift, or any other voluntary transaction creating an interest in goods; 

(w) “Sublease” means a lease of goods the right to possession and use of 
which was acquired by the lessor as a lessee under an existing lease; 

(x) “Supplier” means a person from whom a lessor buys or leases goods to 
be leased under a finance lease; 

(y) “Supply contract” means a contract under which a lessor buys or leases 
goods to be leased; and 

(z) “Termination” occurs when either party pursuant to a power created 
by agreement or law puts an end to the lease contract otherwise than for 
default. 

(2) Other definitions applying to this chapter and the sections in which they 
appear are: 

“Accessions.” § 47-2A-310(1); 

“Construction mortgage.” § 47-2A-309(1)(d); 

“Encumbrance.” § 47-2A-309(1)(e); 

“Fixtures.” § 47-2A-309(1)(a); 

“Fixture filing.” § 47-2A-309(1)(b); and 

“Purchase money lease.” § 47-2A-309(1)(c). 

(3) The following definitions in other chapters apply to this chapter: 

“Account.” § 47-9-102(a)(2); 

“Between merchants.” § 47-2-104(3); 

“Buyer.” § 47-2-103(1)(a); 

“Chattel paper.” § 47-9-102(a)(11); 

“Consumer goods.” § 47-9-102(a)(23); 

“Document.” § 47-9-102(a)(30); 

“Entrusting.” § 47-2-403(3); 

“General intangible.” § 47-9-102(a)(42); 

“Good faith.” § 47-2-103(1)(b); 

“Instrument.” § 47-9-102(a)(47); 

“Merchant.” § 47-2-104(1); 

“Mortgage.” § 47-9-102(a)(55); 

“Pursuant to commitment.” § 47-9-102(a)(69); 

“Receipt.” § 47-2-103(1)(c); 

“Sale.” § 47-2-106(1); 

“Sale on approval.” § 47-2-326; 

“Sale or return.” § 47-2-326; and 

“Seller.” § 4'7-2-103(1)(d). 

(4) In addition chapter 1 contains general definitions and principles of 
construction and interpretation applicable throughout this chapter. 


47-2A-104 


History. 

Acts 1993, ch. 398, § 1; 1994, ch. 724, § 4; 
2000, ch. 846, § 9; 2008, ch. 814, §§ 16, 17; 
2012, ch. 708, § 2. 


Amendments. 

The 2008 amendment substituted “includes 
acquiring goods” for “includes receiving goods” 
in the second sentences of (1)(a) and (0). 

The 2012 amendment, effective July 1, 2018, 
updated the subdivision references for defined 
terms in (3) and substituted “general intan- 
gible” for “general intangibles”. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 
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Acts 2012, ch. 708, § 22. July 1, 2013; pro- 
vided, that, for the purpose of the secretary of 
state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 
April 11, 2012. 


Cited: 

Wells Fargo Fin. Leasing, Inc. v. Mt. Rentals 
of Gatlinburg, — S.W.3d —, 2008 Tenn. App. 
LEXIS 32 (Tenn. Ct. App. Jan. 24, 2008); Metro 
Constr. Co., LLC v. Sim Attractions, LLC, — 
S.W.3d —, 2009 Tenn. App. LEXIS 320 (Tenn. 
Ct. App. June 9, 2009). 


NOTES TO DECISIONS 


1. Finance Contract. 

Trial court did not err in granting an assign- 
ee’s motion to dismiss lessors’ complaint pursu- 
ant to Tenn. R. Civ. P. 12.02 because the com- 
plaint failed to state a claim for 
misrepresentation or violation of the Tennessee 
Consumer Protection Act since the lessees fur- 
nished no authority for how the assignee be- 
came liable for their lessor’s misrepresenta- 
tions about what it intended to do; the finance 


contract the lessees signed with an assignor 
was not a consumer lease but was a commercial 
lease, and because it specifically stated that the 
equipment supplier was not its agent, the lease 
fulfilled the requirements of a finance lease 
under T.C.A. § 47-2A-103(g). Walker v. Fron- 
tier Leasing Corp., — S.W.3d —, 2010 Tenn. 
App. LEXIS 226 (Tenn. Ct. App. Mar. 30, 2010), 
appeal dismissed, — S.W.3d —, 2010 Tenn. 
LEXIS 730 (Tenn. July 26, 2010). 


47-2A-104. Leases subject to other law. 


Cited: 
Rent-n-roll v. Highway 64 Car & Truck Sales, 


— §.W.3d —, 359 S.W.3d 183, 2010 Tenn. App. 
LEXIS 716 (Tenn. Ct. App. Nov. 16, 2010). 


PART 2 


FORMATION AND CONSTRUCTION OF LEASE 
CONTRACT 


47-2A-207. [Repealed.] 


Compiler’s Notes. 
Former § 47-2A-207, (Acts 19938, ch. 398, 
§ 1), concerning the course of performance or 


practical construction of a lease contract, was 
repealed by Acts 2008, ch. 930, § 4, effective 
July 1, 2008. 


47-2A-208. Modification, rescission and waiver. 


NOTES TO DECISIONS 


1. Merchant. 

Plaintiff claimed a modification clause was 
void pursuant to the statute, and if plaintiff 
proved there was an oral agreement, the viabil- 
ity of that claim depended on whether plaintiff 
was a merchant; given that plaintiff testified 
extensively concerning his experience with 
mining equipment in his mining business, 
there was insufficient evidence for a jury to find 


that plaintiff did not hold himself out as having 
knowledge peculiar to the practices involved in 
the transaction, and the trial court did not err 
in finding that plaintiff was a merchant as a 
matter of law. Thomas Energy Corp. v. Cater- 
pillar Fin. Servs. Corp., — S.W.3d —, 2014 
Tenn. App. LEXIS 855 (Tenn. Ct. App. Dec. 26, 
2014). 
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47-2A-210. Express warranties. 


Cited: 
Xerox Corp. v. Digital Express Graphic, LLC, 


47-2A-407 


— §.W.3d —, 2008 Tenn. App. LEXIS 311 
(Tenn. Ct. App. May 22, 2008). 


47-2A-212. Implied warranty of merchantability. 


Cited: 
Xerox Corp. v. Digital Express Graphic, LLC, 


— §.W.3d —, 2008 Tenn. App. LEXIS 311 
(Tenn. Ct. App. May 22, 2008). 


47-2A-213. Implied warranty of fitness for particular purpose. 


Cited: 
Xerox Corp. v. Digital Express Graphic, LLC, 


— $.W.3d —, 2008 Tenn. App. LEXIS 311 
(Tenn. Ct. App. May 22, 2008). 


47-2A-214. Exclusion or modification of warranties. 


NOTES TO DECISIONS 


1. Form of Waiver. 

Lessee of digital printing equipment effec- 
tively waived implied warranty of merchant- 
ability and warranty of fitness because the 
waiver was in writing in the lease agreement 


and conspicuously appeared in all capital let- 
ters. Xerox Corp. v. Digital Express Graphic, 
LLC, — 8.W.3d —, 2008 Tenn. App. LEXIS 311 
(Tenn. Ct. App. May 22, 2008). 


PART 3 
EFFECT OF LEASE CONTRACT 


47-2A-305. Sale or sublease of goods by lessee. 


Collateral References. 
Sufficiency of description of terms and condi- 


tions of lease, or lease provision, so as to comply 
with statute of frauds. 12 A.L.R.6th 123. 


47-2A-310. Lessor’s and lessee’s rights when goods become accessions. 


NOTES TO DECISIONS 


1. Priority. 

Under T.C.A. § 47-2A-310, a vehicle custom- 
izer that installed leased wheels on a later 
repossessed vehicle had priority in and was 
entitled to the wheels over the seller of the 
vehicle with a security interest noted on the 
vehicle’s certificate of title, but the customizer 


first had to pay to restore the vehicle to its 
original condition. Rent-n-roll v. Highway 64 
Car & Truck Sales, — S.W.3d —, 359 S.W.3d 
183, 2010 Tenn. App. LEXIS 716 (Tenn. Ct. 
App. Nov. 16, 2010), appeal denied, — S.W.3d 
—, 2011 Tenn. LEXIS 237 (Tenn. Mar. 9, 2011). 


PART 4 


PERFORMANCE OF LEASE CONTRACT: REPUDIATED, 
SUBSTITUTED AND EXCUSED 


47-2A-407. Irrevocable promises — Finance leases. 


Cited: 
Wells Fargo Fin. Leasing, Inc. v. Mt. Rentals 


of Gatlinburg, — S.W.3d —, 2008 Tenn. App. 
LEXIS 32 (Tenn. Ct. App. Jan. 24, 2008). 


47-2A-501 
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NOTES TO DECISIONS 


1. Finance Contract. 

Trial court did not err in granting an assign- 
ee’s motion to dismiss lessors’ complaint pursu- 
ant to Tenn. R. Civ. P. 12.02 because the com- 
plaint failed to state a claim for 
misrepresentation or violation of the Tennessee 
Consumer Protection Act since the lessees fur- 
nished no authority for how the assignee be- 
came liable for their lessor’s misrepresenta- 
tions about what it intended to do; the finance 


contract the lessees signed with an assignor 
was not a consumer lease but was a commercial 
lease, and because it specifically stated that the 
equipment supplier was not its agent, the lease 
fulfilled the requirements of a finance lease 
under T.C.A. § 47-2A-103(g). Walker v. Fron- 
tier Leasing Corp., — S.W.3d —, 2010 Tenn. 
App. LEXIS 226 (Tenn. Ct. App. Mar. 30, 2010), 
appeal dismissed, — S.W.3d —, 2010 Tenn. 
LEXIS 730 (Tenn. July 26, 2010). 


PART 5 
DEFAULT 


AG 


In GENERAL 


47-2A-501. Default — Procedure. 


(1) Whether the lessor or the lessee is in default under a lease contract is 
determined by the lease agreement and this chapter. 

(2) If the lessor or the lessee is in default under the lease contract, the party 
seeking enforcement has rights and remedies as provided in this chapter and, 
except as limited by this chapter, as provided in the lease agreement. 

(3) Ifthe lessor or the lessee is in default under the lease contract, the party 
seeking enforcement may reduce the party’s claim to judgment, or otherwise 
enforce the lease contract by self-help or any available judicial procedure or 
nonjudicial procedure, including administrative proceeding, arbitration, or the 
like, in accordance with this chapter. 

(4) Except as otherwise provided in § 47-1-305(a) or this chapter or the 
lease agreement, the rights and remedies referred to in subdivisions (2) and (3) 
are cumulative. 

(5) If the lease agreement covers both real property and goods, the party 
seeking enforcement may proceed under this part as to the goods, or under 
other applicable law as to both the real property and the goods in accordance 
with that party’s rights and remedies in respect of the real property, in which 
case this part does not apply. 


History. Effective Dates. 
Acts 1993, ch. 398, § 1; 2008, ch. 9380, § 5. Acts 2008, ch. 930, § 15. July 1, 2008. 
Amendments. 


The 2008 amendment substituted “§ 47-1- 
305(a)” for “§ 47-1-106(1)” in (4). 


47-2A-503. Modification or impairment of rights and remedies. 


Cited: 
Xerox Corp. v. Digital Express Graphic, LLC, 


— §.W.3d —, 2008 Tenn. App. LEXIS 311 
(Tenn. Ct. App. May 22, 2008). 
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B. 


DEFAULT BY LESSOR 


47-2A-514. Waiver of lessee’s objections. 


(1) In rejecting goods, a lessee’s failure to state a particular defect that is 
ascertainable by reasonable inspection precludes the lessee from relying on the 
defect to justify rejection or to establish default: 

(a) if, stated seasonably, the lessor or the supplier could have cured it 

(§ 47-2A-513); or 

(b) between merchants if the lessor or the supplier after rejection has 
made a request in writing for a full and final written statement of all defects 
on which the lessee proposes to rely. 

(2) A lessee’s failure to reserve rights when paying rent or other consider- 
ation against documents precludes recovery of the payment for defects appar- 
ent in the documents. 


History. in the documents” for “apparent on the face of 
Acts 1998, ch. 398, § 1; 2008, ch. 814, § 18. the documents” in (2). 
Amendments. Effective Dates. 


The 2008 amendment substituted “apparent Acts 2008, ch. 814, § 40. July 1, 2008. 


47-2A-518. Cover — Substitute goods. 


(1) After a default by a lessor under the lease contract of the type described 
in§ 47-2A-508(1), or, if agreed, after other default by the lessor, the lessee may 
cover by making any purchase or lease of or contract to purchase or lease goods 
in substitution for those due from the lessor. 

(2) Except as otherwise provided with respect to damages liquidated in the 
lease agreement (§ 47-2A-504) or otherwise determined pursuant to agree- 
ment of the parties (§§ 47-1-302 and 47-2A-503), if a lessee’s cover is by a lease 
agreement substantially similar to the original lease agreement and the new 
lease agreement is made in good faith and in a commercially reasonable 
manner, the lessee may recover from the lessor as damages (i) the present 
value, as of the date of the commencement of the term of the new lease 
agreement, of the rent under the new lease agreement applicable to that period 
of the new lease term which is comparable to the then remaining term of the 
original lease agreement minus the present value as of the same date of the 
total rent for the then remaining lease term of the original lease agreement, 
and (ii) any incidental or consequential damages, less expenses saved in 
consequence of the lessor’s default. 

(3) If a lessee’s cover is by lease agreement that for any reason does not 
qualify for treatment under subsection (2), or is by purchase or otherwise, the 
lessee may recover from the lessor as if the lessee had elected not to cover and 
§ 47-2A-519 governs. 
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History. Effective Dates. 
Acts 1993, ch. 398, § 1; 2008, ch. 930, § 6. Acts 2008, ch. 930, § 15. July 1, 2008. 
Amendments. 


The 2008 amendment substituted “§§ 47-1- 
302” for “§§ 47-1-102(3)” in (2). 


47-2A-519. Lessee’s damages for nondelivery, repudiation, default, 
and breach of warranty in regard to accepted goods. 


(1) Except as otherwise provided with respect to damages liquidated in the 
lease agreement (§ 47-2A-504) or otherwise determined pursuant to agree- 
ment of the parties (§§ 47-1-302 and 47-2A-503), if a lessee elects not to cover 
or a lessee elects to cover and the cover is by lease agreement that for any 
reason does not qualify for treatment under § 47-2A-518(2), or is by purchase 
or otherwise, the measure of damages for nondelivery or repudiation by the 
lessor or for rejection or revocation of acceptance by the lessee is the present 
value, as of the date of the default, of the then market rent minus the present 
value as of the same date of the original rent, computed for the remaining lease 
term of the original lease agreement, together with incidental and consequen- 
tial damages, less expenses saved in consequence of the lessor’s default. 

(2) Market rent is to be determined as of the place for tender or, in cases of 
rejection after arrival or revocation of acceptance, as of the place of arrival. 

(3) Except as otherwise agreed, if the lessee has accepted goods and given 
notification (§ 47-2A-516(3)), the measure of damages for nonconforming 
tender or delivery or other default by a lessor is the loss resulting in the 
ordinary course of events from the lessor’s default as determined in any 
manner that is reasonable together with incidental and consequential dam- 
ages, less expenses saved in consequence of the lessor’s default. 

(4) Except as otherwise agreed, the measure of damages for breach of 
warranty is the present value at the time and place of acceptance of the 
difference between the value of the use of the goods accepted and the value if 
they had been as warranted for the lease term, unless special circumstances 
show proximate damages of a different amount, together with incidental and 
consequential damages, less expenses saved in consequence of the lessor’s 
default or breach of warranty. 


History. Effective Dates. 
Acts 1998, ch. 398, § 1; 2008, ch. 930, § 7. Acts 2008, ch. 930, § 15. July 1, 2008. 
Amendments. 


The 2008 amendment substituted “§§ 47-1- 
302” for “§§ 47-1-102(3)” in (1). 


C. 


DEFAULT BY LESSEE 


47-2A-526. Lessor’s stoppage of delivery in transit or otherwise. 


(1) Alessor may stop delivery of goods in the possession of a carrier or other 
bailee if the lessor discovers the lessee to be insolvent and may stop delivery of 
carload, truckload, planeload, or larger shipments of express or freight if the 
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lessee repudiates or fails to make a payment due before delivery, whether for 
rent, security or otherwise under the lease contract, or for any other reason the 
lessor has a right to withhold or take possession of the goods. 

(2) In pursuing its remedies under subdivision (1), the lessor may stop 
delivery until: 

(a) receipt of the goods by the lessee; 

(b) acknowledgment to the lessee by any bailee of the goods, except a 
carrier, that the bailee holds the goods for the lessee; or 

(c) such an acknowledgment to the lessee by a carrier via reshipment or as 
a warehouse. 

(3)(a) To stop delivery, a lessor shall so notify as to enable the bailee by 
reasonable diligence to prevent delivery of the goods. 

(b) After notification, the bailee shall hold and deliver the goods according 
to the directions of the lessor, but the lessor is liable to the bailee for any 
ensuing charges or damages. 

(c) Acarrier who has issued a nonnegotiable bill of lading is not obliged to 
obey a notification to stop received from a person other than the consignor. 


History. Effective Dates. 
Acts 1993, ch. 398, § 1; 2008, ch. 814, § 19. Acts 2008, ch. 814, § 40. July 1, 2008. 
Amendments. 


The 2008 amendment substituted “a ware- 
house” for “warehouseman” at the end of (2)(c). 


47-2A-527. Lessor’s rights to dispose of goods. 


(1) After a default by a lessee under the lease contract of the type described 
in § 47-2A-523(1) or § 47-2A-523(3)(a) or after the lessor refuses to deliver or 
takes possession of goods (§ 47-2A-525 or § 47-2A-526), or, if agreed, after 
other default by a lessee, the lessor may dispose of the goods concerned or the 
undelivered balance thereof by lease, sale, or otherwise. 

(2) Except as otherwise provided with respect to damages liquidated in the 
lease agreement (§ 47-2A-504) or otherwise determined pursuant to agree- 
ment of the parties (§§ 47-1-302 and 47-2A-503), if the disposition is by lease 
agreement substantially similar to the original lease agreement and the new 
lease agreement is made in good faith and in a commercially reasonable 
manner, the lessor may recover from the lessee as damages (i) accrued and 
unpaid rent as of the date of the commencement of the term of the new lease 
agreement, (ii) the present value, as of the same date, of the total rent for the 
then remaining lease term of the original lease agreement minus the present 
value, as of the same date, of the rent under the new lease agreement 
applicable to that period of the new lease term which is comparable to the then 
remaining term of the original lease agreement, and (iii) any incidental 
damages allowed under § 47-2A-530, lease expenses saved in consequence of 
the lessee’s default. 

(3) If the lessor’s disposition is by lease agreement that for any reason does 
not qualify for treatment under subsection (2), or is by sale or otherwise, the 
lessor may recover from the lessee as if the lessor had elected not to dispose of 
the goods and § 47-2A-528 governs. 
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(4) A subsequent buyer or lessee who buys or leases from the lessor in good 
faith for value as a result of a disposition under this section takes the goods 
free of the original lease contract and any rights of the original lessee even 
though the lessor fails to comply with one (1) or more of the requirements of 
this chapter. 

(5) The lessor is not accountable to the lessee for any profit made on any 
disposition. A lessee who has rightfully rejected or justifiably revoked accep- 
tance shall account to the lessor for any excess over the amount of the lessee’s 
security interest (§ 47-2A-508(5)). 


History. Effective Dates. 
Acts 1993, ch. 398, § 1; 2008, ch. 930, § 8. Acts 2008, ch. 930, § 15. July 1, 2008. 
Amendments. 


The 2008 amendment substituted “§§ 47-1- 
302” for “8§ 47-1-102(3)” in (2). 


47-2A-528. Lessor’s damages for non-acceptance, failure to pay, repu- 
diation, or other default. 


(1) Except as otherwise provided with respect to damages liquidated in the 
lease agreement (§ 47-2A-504) or otherwise determined pursuant to agree- 
ment of the parties (§§ 47-1-302 and 47-2A-503), if a lessor elects to retain the 
goods or a lessor elects to dispose of the goods and the disposition is by lease 
agreement that for any reason does not qualify for treatment under § 47-2A- 
527(2), or is by sale or otherwise, the lessor may recover from the lessee as 
damages for a default of the type described in § 47-2A-523(1) or § 47-2A- 
523(3)(a), or, if agreed, for other default of the lessee, (i) accrued and unpaid 
rent as of the date of default if the lessee has never taken possession of the 
goods, or, if the lessee has taken possession of the goods, as of the date the 
lessor repossesses the goods or an earlier date on which the lessee makes a 
tender of the goods to the lessor, (11) the present value as of the date determined 
under clause (i) of the total rent for the then remaining lease term of the 
original lease agreement minus the present value as of the same date of the 
market rent at the place where the goods are located computed for the same 
lease term, and (iii) any incidental damages allowed under § 47-2A-530, less 
expenses saved in consequence of the lessee’s default. 

(2) Ifthe measure of damages provided in subsection (1) is inadequate to put 
a lessor in as good a position as performance would have, the measure of 
damages is the present value of the profit, including reasonable overhead, the 
lessor would have made from full performance by the lessee, together with any 
incidental damages allowed under § 47-2A-530, due allowance for costs 
reasonably incurred and due credit for payments or proceeds of disposition. 


History. Effective Dates. 
Acts 19938, ch. 398, § 1; 2008, ch. 930, § 9. Acts 2008, ch. 9380, § 15. July 1, 2008. 
Amendments. 


The 2008 amendment substituted “$§ 47-1- 
302” for “§§ 47-1-102(3)” in (1). 
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47-3-103 


CHAPTER 3 
NEGOTIABLE INSTRUMENTS 


Part 1. General Provisions and Definitions 


Section 

47-3-103. 
47-3-104. 
47-3-118. 


Definitions. 
Negotiable instrument. 
Statute of limitations. 


Part 3. Enforcement of Instruments 


47-3-308. 
47-3-309. 


Proof of signatures and status as holder in due course. 
Enforcement of lost, destroyed, or stolen instrument. 


Part 4. Liability of Parties 


47-3-401. 
47-3-416. 
47-3-417. 


Signature. 
Transfer warranties. 
Presentment warranties. 


PART 1 
GENERAL PROVISIONS AND DEFINITIONS 


47-3-101. Short title. 


Cited: 
Fleenor v. Am. Title Co., — S.W.3d —, 2006 


47-3-102. Subject matter. 


Cited: 
Harber v. Bank of America, N.A., 274 S.W.3d 


Tenn. App. LEXIS 492 (Tenn. Ct. App. July 25, 
2006). 


649, 2008 Tenn. App. LEXIS 142 (Tenn. Ct. 
App. Mar. 13, 2008). 


NOTES TO DECISIONS 


ANALYSIS 


ig Application of Negotiable Instruments 
Law. 
ye Authority to Enforce Promissory Note. 


1. Application of Negotiable Instruments 
Law. | 

Because the line of credit agreement was not 

a negotiable instrument, the statutes were not 

applicable; the promise was not for a fixed 

amount of money, but rather for the full amount 

of all advances. Synovus Bank v. Paczko, — 


47-3-103. Definitions. 
(a) In this chapter: 


S.W.3d —, 2015 Tenn. App. LEXIS 415 (Tenn. 
Ct. App. May 29, 2015). 


2. Authority to Enforce Promissory Note. 
Mortgagee had authority to enforce a prom- 
issory note because (1) the note was a nego- 
tiable instrument, and (2) the mortgagee, as 
possessor of the note, had authority to enforce 
the note. Thornley v. U.S. Bank, N.A., —S.W.3d 
—, 2015 Tenn. App. LEXIS 521 (Tenn. Ct. App. 
June 30, 2015), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 962 (Tenn. Nov. 24, 2015). 


(1) “Acceptor” means a drawee who has accepted a draft; 
(2) “Drawee” means a person ordered in a draft to make payment; 
(3) “Drawer” means a person who signs or is identified in a draft as a 


person ordering payment; 


(4) “Maker” means a person who signs or is identified in a note as a person 
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undertaking to pay; 

(5) “Order” means a written instruction to pay money signed by the 
person giving the instruction. The instruction may be addressed to any 
person, including the person giving the instruction, or to one (1) or more 
persons jointly or in the alternative but not in succession. An authorization 
to pay is not an order unless the person authorized to pay is also instructed 
to pay; k 

(6) “Ordinary care” in the case of a person engaged in business means 
observance of reasonable commercial standards, prevailing in the area in 
which the person is located, with respect to the business in which the person 
is engaged. In the case of a bank that takes an instrument for processing for 
collection or payment by automated means, reasonable commercial stan- 
dards do not require the bank to examine the instrument if the failure to 
examine does not violate the bank’s prescribed procedures and the bank’s 
procedures do not vary unreasonably from general banking usage not 
disapproved by this chapter or chapter 4 of this title; 

(7) “Party” means a party to an instrument; 

(8) “Promise” means a written undertaking to pay money signed by the 
person undertaking to pay. An acknowledgment of an obligation by the 
obligor is not a promise unless the obligor also undertakes to pay the © 
obligation; : 

(9) “Prove” with respect to a fact means to meet the burden of establishing — 
the fact (§ 47-1-201); and 

(10) “Remitter” means a person who purchases an instrument from its 
issuer if the instrument is payable to an identified person other than the 
purchaser. 

(b) Other definitions applying to this chapter and the sections in which they 
appear are: 

“Acceptance.” § 47-3-409. 

“Accommodated party.” § 47-3-419. 

“Accommodation party.” § 47-3-419. 

“Alteration.” § 47-3-407. 

“Anomalous endorsement.” § 47-3-205. 

“Blank endorsement.” § 47-3-205. 

“Cashier’s check.” § 47-3-104. 

“Certificate of deposit.” § 47-3-104. 

“Certified check.” § 47-3-409. 

“Check.” § 47-3-104. 

“Consideration.” § 47-3-303. 

“Draft.” § 47-3-104. 

“Endorsement.” § 47-3-204. 

“Endorser.” § 47-3-204. 

“Holder in due course.” § 47-3-302. 

“Incomplete instrument.” § 47-3-115. 

“Instrument.” § 47-3-104. 

“Issue.” § 47-3-105. 

“Issuer.” § 47-3-105. 

“Negotiable instrument.” § 47-3-104. 
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“Negotiation.” § 47-3-201. 

“Note.” § 47-3-104. 

“Payable at a definite time.” § 47-3-108. 

“Payable on demand.” § 47-3-108. 

“Payable to bearer.” § 47-3-109. 

“Payable to order.” § 47-3-109. 

“Payee-initiated demand draft.” § 47-3-104. 

“Payment.” § 47-3-602. 

“Person entitled to enforce.” § 47-3-301. 

“Presentment.” § 47-3-501. 

“Reacquisition.” § 47-3-207. 

“Special endorsement.” § 47-3-205. 

“Teller’s check.” § 47-3-104. 

“Transfer of instrument.” § 47-3-203. 

“Traveler’s check.” § 47-3-104. 

“Value.” § 47-3-303. 

(c) The following definitions in other chapters apply to this chapter: 

“Bank.” § 47-4-105. 

“Banking day.” § 47-4-104. 

“Clearing house.” § 47-4-104. 

“Collecting bank.” § 47-4-105. 

“Depositary bank.” § 47-4-105. 

“Documentary draft.” § 47-4-104. 

“Intermediary bank.” § 47-4-105. 

“Item.” § 47-4-104. 

“Payor bank.” § 47-4-105. 

“Suspends payments.” § 47-4-104. 

(d) In addition, chapter 1 of this title contains general definitions and 
principles of construction and interpretation applicable throughout this chap- 
ter. 


History. Effective Dates. 
Acts 1995, ch. 397, § 2; 20038, ch. 62, § 1. Acts 2003, ch. 62, § 25. May 1, 2008. 
Amendments. 


The 2003 amendment inserted “‘Payee-initi- 
ated demand draft.’ § 47-3-104” in (b). 


NOTES TO DECISIONS 


1. “Issue.” have been made via instruments that the Ten- 

Conversion claim was dismissed because nessee Code specifically proscribed as subjects 
T.C.A. § 47-3-420(a) barred the common-law of common law conversion. Holt v. Macy’s Retail 
conversion action against defendants, giventhe Holdings, Inc., — F. Supp. 2d —, 2010 U.S. 


fact that any payments that the consumers Dist. LEXIS 4874 (W.D. Tenn. Jan. 21, 2010). 
made on the card account necessarily had to 


47-3-104. Negotiable instrument. 


(a) Except as provided in subsections (c) and (d), “negotiable instrument” 
means an unconditional promise or order to pay a fixed amount of money, with 
or without interest or other charges described in the promise or order, if it: 
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(1) Is payable to bearer or to order at the time it is issued or first comes 
into possession of a holder; 

(2) Is payable on demand or at a definite time; and 

(3) Does not state any other undertaking or instruction by the person 
promising or ordering payment to do any act in addition to the payment of 
money, but the promise or order may contain (i) an undertaking or power to 
give, maintain, or protect collateral to secure payment, (ii) an authorization 
or power to the holder to confess judgment or realize on or dispose of 
collateral, or (iii) a waiver of the benefit of any law intended for the 
advantage or protection of an obligor. 

(b) “Instrument” means a negotiable instrument. 

(c) An order that meets all of the requirements of subsection (a), except 
paragraph (1), and otherwise falls within the definition of “check” in subsection 
(f) is a negotiable instrument and a check. 

(d) Apromise or order other than a check is not an instrument if, at the time 
it is issued or first comes into possession of a holder, it contains a conspicuous 
statement, however expressed, to the effect that the promise or order is not 
negotiable or is not an instrument governed by this chapter. 

(e) An instrument is a “note” if it is a promise and is a “draft” if it is an order. 
If an instrument falls within the definition of both “note” and “draft,” a person 
entitled to enforce the instrument may treat it as either. 

(f) “Check” means (i) a draft, other than a documentary draft, payable on 
demand and drawn on a bank, (11) a cashier’s check or teller’s check, or (iii) a 
payee-initiated demand draft. An instrument may be a check even though it is 
described on its face by another term, such as “money order.” 

(g) “Cashier’s check” means a draft with respect to which the drawer and 
drawee are the same bank or branches of the same bank. 

(h) “Teller’s check” means a draft drawn by a bank (i) on another bank, or (11) 
payable at or through a bank. 

(i) “Traveler’s check” means an instrument that (i) is payable on demand, (11) 
is drawn on or payable at or through a bank, (iii) is designated by the term 
“traveler’s check” or by a substantially similar term, and (iv) requires, as a 
condition to payment, a countersignature by a person whose specimen signa- 
ture appears on the instrument. 

(j) “Certificate of deposit” means an instrument containing an acknowledg- 
ment by a bank that a sum of money has been received by the bank and a 
promise by the bank to repay the sum of money. A certificate of deposit is a note 
of the bank. 

(k) “Payee-initiated demand draft” means a draft that is not signed by a 
customer, as defined in § 47-4-104(a)(5), and that is created by a third party 
under the purported authority of the customer for the purpose of charging the 
customer’s account with a bank. A payee-initiated demand draft may contain 
any or all of the following: 

(1) The customer’s printed or typewritten name or account number; 

(2) A notation that the customer authorized the draft; or 

(3) The statement “No signature required,” “Authorization on file,” “Sig- 
nature on file,” or words to that effect. 

A payee-initiated demand draft shall not include a check purportedly drawn 
by and bearing the signature of a fiduciary, as defined in § 47-3-307(a)(1). 
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History. tial Foundations of Appellate Review (David 

Acts 1995, ch. 397, § 2; 2003, ch. 62, §§ 2,3. Frisch), 56 Vand. L. Rev. 57 (2003). 
Amendments. Cited: 


The 2003 amendment, in (f), added (iii); and 
added (k). 


Effective Dates. 
Acts 20038, ch. 62, § 25. May 1, 2003. 


Law Reviews. 
Contractual Choice of Law and the Pruden- 


In re Davison, — B.R. —, 2008 Bankr. LEXIS 
459 (Bankr. E.D. Tenn. Feb. 19, 2008); State v. 
March, 293 S.W.3d 576, 2008 Tenn. Crim. App. 
LEXIS 650 (Tenn. Crim. App. July 15, 2008); 
Wilson v. Harris, 304 S.W.3d 824, 2009 Tenn. 
App. LEXIS 404 (Tenn. Ct. App. June 30, 2009). 


NOTES TO DECISIONS 


ANALYSIS 


ibs Value Given. 
2. Fixed Amount of Money. 


1. Value Given. 

Conversion claim was dismissed because 
T.C.A. § 47-3-420(a) barred the common-law 
conversion action against defendants, given the 
fact that any payments that the consumers 
made on the card account necessarily had to 
have been made via instruments that the Ten- 
nessee Code specifically proscribed as subjects 


Collateral References. 

What constitutes “fixed amount of money” for 
purposes of § 3-104 of Uniform Commercial 
Code [Rev] providing that negotiable instru- 
ment must contain unconditional promise to 
pay fixed amount of money. 76 A.L.R.5th 289. 

What constitutes undertaking or instruction 
to do any act in addition to payment of money 
as limitation on definition of negotiable instru- 
ment under UCC § 3-104. 75 A.L.R.5th 559. 


47-3-105. Issue of instrument. 


of common law conversion. Holt v. Macy’s Retail 
Holdings, Inc., — F. Supp. 2d —, 2010 U.S. 
Dist. LEXIS 4874 (W.D. Tenn. Jan. 21, 2010). 


2. Fixed Amount of Money. 

Because the line of credit agreement was not 
a negotiable instrument, the statutes were not 
applicable; the promise was not for a fixed 
amount of money, but rather for the full amount 
of all advances. Synovus Bank v. Paczko, — 
S.W.3d —, 2015 Tenn. App. LEXIS 415 (Tenn. 
Ct. App. May 29, 2015). 


When is instrument “payable to bearer or to 
order” as required to constitute negotiable in- 
strument under Article 3 of the Uniform Com- 
mercial Code [Rev] §§ 3-104(a)(1) and 3-109. 77 
A.L.R.5th 523. 

When is instrument “payable on demand or 
at a definite time” as required to constitute 
negotiable instrument under §§ 3-104(a)(2), 
3-108(a, b) of Uniform Commercial Code. 71 
A.L.R.5th 443. 


NOTES TO DECISIONS 


1. Relationship to Claim of Conversion. 
Conversion claim was dismissed because 
T.C.A. § 47-3-420(a) barred the common-law 
conversion action against defendants, given the 
fact that any payments that the consumers 
made on the card account necessarily had to 


have been made via instruments that the Ten- 
nessee Code specifically proscribed as subjects 
of common law conversion. Holt v. Macy’s Retail 
Holdings, Inc., — F. Supp. 2d —, 2010 U.S. 
Dist. LEXIS 4874 (W.D. Tenn. Jan. 21, 2010). 


47-3-108. Payable on demand or at definite time. 


NOTES TO DECISIONS 


ANALYSIS 


if Equitable Estoppel. 
Jes Revival. 


1. Equitable Estoppel. 

Judgment was properly entered in favor of a 
creditor because the trial court did not err in 
determining that debtors were estopped from 


47-3-109 


asserting the statute of limitations as a de- 
fense; the debtors’ promises to the creditor to 
repay the loan occurred well before the expira- 
tion of the six-year statute of limitations 
claimed by the debtors, and the creditor 
promptly filed suit when the debtors failed to 
fulfill their obligation to her. Kesterson v. 
Jones, — S.W.3d —, 2015 Tenn. App. LEXIS 
355 (Tenn. Ct. App. May 21, 2015), appeal 
denied, — S.W.3d —, 2015 Tenn. LEXIS 756 
(Tenn. Sept. 16, 2015). 


Collateral References. 
When is instrument “payable on demand or 
at a definite time” as required to constitute 
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2. Revival. 

Judgment was properly entered in favor of a 
creditor because the trial court did not err in 
determining that debtors had revived their 
obligation to the creditor; the debtors offered 
repeated assurances before and after the 
claimed limitations period that they would re- 
pay the debt. Kesterson v. Jones, — S.W.3d —, 
2015 Tenn. App. LEXIS 355 (Tenn. Ct. App. 
May 21, 2015), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 756 (Tenn. Sept. 16, 2015). 


negotiable instrument under §§ 3-104(a)(2), 
3-108(a, b) of Uniform Commercial Code. 71 
A.L.R.5th 4438. 


47-3-109. Payable to bearer or to order. 


Collateral References. 
When is instrument “payable to bearer or to 
order” as required to constitute negotiable in- 


47-3-113. Date of instrument. 


strument under Article 3 of the Uniform Com- 
mercial Code [Rev] §§ 3-104 (a)(1) and 3-109. 
77 A.L.R.5th 523. 


NOTES TO DECISIONS 


1. Date of Note. 

Funds that were paid by a party to settle a 
sexual harassment action a chapter 13 debtor 
filed in state court before she declared bank- 
ruptcy were part of the debtor’s bankruptcy 
estate, and the bankruptcy court refused to 
order the chapter 13 trustee to pay those funds 
to the debtor; the settlement proceeds became 
property of the debtor’s estate on the date the 


bankruptcy court approved settlement of the 
debtor’s lawsuit, and they were effectively in 
the hands of the trustee on the date the debtor’s 
attorney issued a check to the trustee, even 
though the trustee received the check nine days 
after the debtor’s case was dismissed. In re Cox, 
381 B.R. 525, 2008 Bankr. LEXIS 27 (Bankr. 
E.D. Tenn. Jan. 4, 2008). 


47-3-116. Joint and several liability — Contribution. 


NOTES TO DECISIONS 


ANALYSIS 


iy Liability Between Endorsers. 
Ps Contribution. 


1. Liability Between Endorsers. 

Finding that the defendant investor was li- 
able to the plaintiff investors in plaintiffs’ con- 
tribution action was appropriate because the 
evidence did not preponderate against the trial 
court’s finding that the distributions made to 
plaintiffs by the limited liability company 
(LLC) constituted repayment of loans made to 
the LLC by plaintiffs. Thompson v. Davis, 308 
S.W.3d 872, 2009 Tenn. App. LEXIS 613 (Tenn. 
Ct. App. Sept. 8, 2009), appeal denied, — 


S.W.3d —, 2010 Tenn. LEXIS 208 (Tenn. Feb. 
22, 2010). 


2. Contribution. 

Decedent’s former spouse was entitled to 
contribution from the decedent’s estate because 
a separation agreement required the decedent 
and the decedent’s former spouse to designate 
the other party on their respective life insur- 
ance policies until properties used as collateral 
to secure a note by them were sold and the 
former spouse fulfilled the note with proceeds 
from the decedent’s life insurance policies. In re 
Estate of Kirbus, — S.W.3d —, 2015 Tenn. App. 
LEXIS 702 (Tenn. Ct. App. Sept. 1, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
66 (Tenn. Jan. 21, 2016). 


ee 





~ 
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47-3-117. Other agreements affecting instrument. 


Cited: Tenn. App. LEXIS 492 (Tenn. Ct. App. July 25, 
Fleenor v. Am. Title Co., — S.W.3d —, 2006 2006). 
NOTES TO DECISIONS 
1. Collateral Agreement. that the service deposited the check before it 


Where a check cashing service post-petition had agreed to did not void the check’s negotia- 
cashed a check which had been given to it by _ bility because the agreement to hold the check 
the chapter 7 debtor pre-petition tobecashedin did not provide for nullification of negotiability. 


one month in payment of a loan, the depositing [pn re Davison, — B.R. —, 2008 Bankr. LEXIS 
of the check was excepted from the automatic 459 (Bankr. E.D. Tenn. Feb. 19, 2008). 
stay under 11 U.S.C. § 362(b)(1), and the fact i 


47-3-118. Statute of limitations. 


(a) Except as provided in subsection (e), an action to enforce the obligation of 
a party to pay a note payable at a definite time must be commenced within six 
(6) years after the due date or dates stated in the note or, if a due date is 
accelerated, within six (6) years after the accelerated due date. 

(b) Except as provided in subsection (d) or (e), if demand for payment is 
made to the maker of a note payable on demand, an action to enforce the 
obligation of a party to pay the note must be commenced within six (6) years 
after the demand. If no demand for payment is made to the maker, an action 
to enforce the note is barred if neither principal nor interest on the note has 
been paid for a continuous period of ten (10) years. 

(c) Except as provided in subsection (d), an action to enforce the obligation 
of a party to an unaccepted draft to pay the draft must be commenced within 
three (3) years after dishonor of the draft or ten (10) years after the date of the 
draft, whichever period expires first. 

(d) An action to enforce the obligation of the acceptor of a certified check or 
the issuer of a teller’s check, cashier’s check, or traveler’s check must be 
commenced within three (3) years after demand for payment is made to the 
acceptor or issuer, as the case may be. 

(e)(1) An action to enforce the obligation of a party to a certificate of deposit 

to pay the instrument must be commenced within six (6) years after demand 

for payment is made to the maker, but if the instrument states a due date 

and the maker is not required to pay before that date, the six-year period 

begins when a demand for payment is in effect and the due date has passed. 
(2) This subsection (e) is subject to the requirements of § 45-2-710. 

(f) An action to enforce the obligation of a party to pay an accepted draft, 
other than a certified check, must be commenced (i) within six (6) years after 
the due date or dates stated in the draft or acceptance if the obligation of the 
acceptor is payable at a definite time, or (ii) within six (6) years after the date 
of the acceptance if the obligation of the acceptor is payable on demand. 

(g) Unless governed by other law regarding claims for indemnity or contri- 
bution, an action (i) for conversion of an instrument, for money had and 
received, or like action based on conversion, (ii) for breach of warranty, or (iii) 
to enforce an obligation, duty, or right arising under this chapter and not 
governed by this section must be commenced within three (3) years after the 
cause of action accrues. 


47-3-118 
History. 
Acts 1995, ch. 397, § 2; 2005, ch. 30, § 2. 


Amendments. 
The 2005 amendment added (e)(2). 


Effective Dates. 
Acts 2005, ch. 30, § 4. April 11, 2005. 


Law Reviews. 
Civil Procedure — Pero’s Steak & Spaghetti 
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House v. Lee: Tennessee Declines to Extend the 
Discovery Rule to Claims of Converted Nego- 
tiable Instruments, 34 U. Mem. L. Rev. 475 
(2004). 

Paine on Procedure: The Statute of Limita- 
tions for Conversion of Personal Property (Don- 
ald F. Paine), 45 Tenn. B.J. 29 (2009). 


NOTES TO DECISIONS 


ANALYSIS 


Accrual of Action. 
Tolling the Statutes. 
Equitable Estoppel. 
Revival. 


eae ae 


1. Accrual of Action. 

Grant of partial summary judgment to a 
bank on timeliness grounds was proper, be- 
cause in the absence of fraudulent conceal- 
ment, the cause of action for conversion of a 
negotiable instrument accrued, and the appli- 
cable three-year statute of limitations began to 
run, when instrument was negotiated. Pero’s 
Steak & Spaghetti House v. Lee, 90 S.W.3d 614, 
2002 Tenn. LEXIS 460 (Tenn. 2002). 

In a company’s suit against a bank when it 
discovered that its secretary/treasurer had em- 
bezzled money by depositing checks payable to 
the company into her own and her children’s 
personal accounts at the bank, the trial court 
correctly dismissed the company’s claims in- 
volving deposits in the treasurer’s personal 
accounts before June 21, 1994, as the three- 
year statute of limitations in T.C.A. § 47-3- 
118(g) barred these claims against the bank. 
C-Wood Lumber Co. v. Wayne County Bank, 
233 S.W.3d 263, 2007 Tenn. App. LEXIS 44 
(Tenn. Ct. App. 2007), appeal denied, C-Wood 
Lumber Co. v. Bank of Wayne County, — 
S.W.3d —, 2007 Tenn. LEXIS 567 (Tenn. June 
18, 2007). 

Lender’s action on a demand note signed by 
her brother and sister-in-law was barred by the 
10-year statute of limitations, T.C.A. § 47-3- 
118(b). The statute began to run in 1991, when 
the condition precedent to payment of the note 
was fulfilled, and lender’s claim brought more 
than 16 years later was too late. The discovery 
rule could not be applied because she failed to 
exercise reasonable care and diligence in dis- 
covering her injury, namely the failure of the 
borrowers to remit payment according to the 
terms of the note. Denton-Preletz v. Denton, — 
S.W.3d —, 2011 Tenn. App. LEXIS 606 (Tenn. 
Ct. App. Nov. 8, 2011), appeal denied, — S.W.3d 
—, 2012 Tenn. LEXIS 284 (Tenn. Apr. 11, 2012). 

Creditor’s claim against a decedent’s estate 
was properly found to be valid because there 


was no accord and satisfaction where was no 
evidence of the decedent’s intent, the creditor’s 
affidavit did not concern potential claims 
against the estate, the claim was timely, and 
the decedent’s signature was verified. In re 
Estate of Trent, — S.W.3d —, 2016 Tenn. App. 
LEXIS 29 (Tenn. Ct. App. Jan. 25, 2016), appeal 
denied, — S.W.3d —, 2016 Tenn. LEXIS 451 
(Tenn. June 23, 2016). 


2. Tolling the Statutes. 

Discovery rule does not apply to toll the 
statute of limitations for claims of conversion of 
negotiable instruments. Pero’s Steak & Spa- 
ghetti House v. Lee, 90 S.W.3d 614, 2002 Tenn. 
LEXIS 460 (Tenn. 2002). 

Member of the board of directors for a com- 
pany were not time-barred under T.C.A. § 28- 
3-105 or T.C.A. § 47-3-118(g) from asserting 
their conversion claim against the president of 
the company because the president fraudu- 
lently concealed his conversion of company as- 
sets to fund his personal expenses without the 
knowledge and approval of the company’s 
Board of Directors. May v. Scott, 388 F. Supp. 
2d 828, 2005 U.S. Dist. LEXIS 274383 (W.D. 
Tenn. 2005). 


3. Equitable Estoppel. 

Judgment was properly entered in favor of a 
creditor because the trial court did not err in 
determining that debtors were estopped from 
asserting the statute of limitations as a de- 
fense; the debtors’ promises to the creditor to 
repay the loan occurred well before the expira- 
tion of the six-year statute of limitations 
claimed by the debtors, and the creditor 
promptly filed suit when the debtors failed to 
fulfill their obligation to her. Kesterson v. 
Jones, — S.W.3d —, 2015 Tenn. App. LEXIS 
355 (Tenn. Ct. App. May 21, 2015), appeal 
denied, — S.W.3d —, 2015 Tenn. LEXIS 756 
(Tenn. Sept. 16, 2015). 

Given their friendship, the lender acted rea- 
sonably in relying on the borrower’s promises to 
pay the debt once the economy improved, and 
based on the last specific representation from 
the borrower in February 2012 about which the 
lender testified, the six-year statute of limita- 
tions began to run anew on that date; as the 
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lender filed suit in October 2014, the suit was 
timely, and the borrower was equitably es- 
topped from relying on the statute of limita- 
tions as an affirmative defense. Laxmi Hosp. 
Grp., LLC v. Narayan, — S.W.3d —, 2018 Tenn. 
App. LEXIS 740 (Tenn. Ct. App. Dec. 18, 2018), 
appeal denied, Laxmi Hospitality Grp., LLC v. 
Narayan, — S.W.3d —, 2019 Tenn. LEXIS 180 
(Tenn. Apr. 11, 2019). 


4, Revival. 
Judgment was properly entered in favor of a 


47-3-203 


creditor because the trial court did not err in 
determining that debtors had revived their 
obligation to the creditor; the debtors offered 
repeated assurances before and after the 
claimed limitations period that they would re- 
pay the debt. Kesterson v. Jones, — S.W.3d —, 
2015 Tenn. App. LEXIS 355 (Tenn. Ct. App. 
May 21, 2015), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 756 (Tenn. Sept. 16, 2015). 


PART 2 
NEGOTIATION, TRANSFER AND ENDORSEMENT 


47-3-201. Negotiation. 


NOTES TO DECISIONS 


1. Negotiation. 

Even if the original payee failed to affix the 
allonge to the note, the lack of a valid endorse- 
ment did not defeat the FDIC’s claim to enforce 
the note as the receiver of an insolvent bank 
because under Tennessee’s Uniform Commer- 
cial Code, the right to enforce the instrument 


and ownership of the instrument were two 
different concepts. Transfer of the instrument, 
whether or not the transfer was a negotiation, 
vested in the transferee any right of the trans- 
feror to enforce the instrument. FDIC v. Myers, 
— F. Supp. 2d —, 2016 U.S. Dist. LEXIS 31669 
(M.D. Tenn. Mar. 10, 2016). 


47-3-203. Transfer of instrument — Rights acquired by transfer. 


Cited: 
State Res. Corp. v. Talley, — S.W.3d —, 2004 


Tenn. App. LEXIS 360 (Tenn. Ct. App. June 9, 
2004). 


NOTES TO DECISIONS 


ANALYSIS 


iv Effect of No Endorsement. 
a Transferee’s Right to Enforce. 


1. Effect of No Endorsement. 

Fact that the note itself was not endorsed did 
not preclude the purported transferee from 
having the right to enforce it because Comment 
2 to T.C.A. § 47-3-203 explained that if the 
transferee was not a holder because the trans- 
feror did not indorse, the transferee was never- 
theless a person entitled to enforce the instru- 
ment. Donaldson v. BAC Home _ Loans 
Servicing, L.P., 813 F. Supp. 2d 885, 2011 U.S. 
Dist. LEXIS 95121 (M.D. Tenn. Aug. 24, 2011). 

Plaintiff homeowners’ argument to amend its 
complaint to assert defendant Deed of Trust 
holder did not have the legal authority to fore- 
close failed because the proposed amendment 
alleged no plausible facts to show that the 
holder was not a holder in due course of the 
Note, and, further, under T.C.A. § 47-3-203(a), 
(b), the allegation that the holder was not a 


holder in due course did not necessarily defeat 
its right to enforce the note, unless the pro- 
posed amendment contained additional, plau- 
sible facts showing that the holder had no other 
right to enforce the note. Gibson v. Mortg. Elec. 
Registration Sys., — F. Supp. 2d —, 2012 US. 
Dist. LEXIS 63510 (W.D. Tenn. May 7, 2012). 

Even if the original payee failed to affix the 
allonge to the note, the lack of a valid endorse- 
ment did not defeat the FDIC’s claim to enforce 
the note as the receiver of an insolvent bank 
because under Tennessee’s Uniform Commer- 
cial Code, the right to enforce the instrument 
and ownership of the instrument were two 
different concepts. Transfer of the instrument, 
whether or not the transfer was a negotiation, 
vested in the transferee any right of the trans- 
feror to enforce the instrument. FDIC v. Myers, 
— F. Supp. 2d —, 2016 U.S. Dist. LEXIS 31669 
(M.D. Tenn. Mar. 10, 2016). 


2. Transferee’s Right to Enforce. 
Complaint seeking a determination of the 
nature and extent of defendants’ lien clearly 


47-3-204 


fell within the scope of Fed. R. Bankr. P. 7001(2) 
but the debtors’ reliance on 11 U.S.C. § 506 
was misplaced and their complaint was dis- 
missed pursuant to Fed. R. Civ. P. 12(b)(6), as 
the complaint did not call into question the 
nature, extent, or validity of the lien against 
the property, but questioned the defendants’ 
standing to enforce the note executed in favor of 
the original mortgagee and its successors and 
assigns, which was secured by a deed of trust. 
The complaints’ allegations did not sufficiently 
call into question the validity of the signatures 
on the note under T.C.A. § 47-3-308(a), which 
required the specific denial of a signature in the 
pleadings, and under T.C.A. § 47-3-301, as the 
holder of the original note, defendant bank had 
a right to pursue foreclosure of the correspond- 
ing security interest and thus, had standing to 
enforce the note. Mostoller v. Dover Mortg. Co. 
(in re Johnson), — B.R. —, 2012 Bankr. LEXIS 
1902 (Bankr. E.D. Tenn. May 1, 2012). 

Trial court properly granted a loan servicer 
summary judgment on the borrowers’ unlawful 


47-3-204. Endorsement. 
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detainer action where a sworn affidavit estab- 
lished that the servicer was entitled to enforce 
the promissory note and had physical posses- 
sion of the note and deed of trust, and thus was 
a transferee under T.C.A. § 47-3-203, and al- 
though no documents specifically stated that 
the promissory note was transferred to the 
servicer for purposes of enforcement, the ser- 
vicer was the transferee under the terms of the 
note and was entitled to enforce it. Aurora Loan 
Servs., LLC v. Woody, — S.W.3d —, 2014 Tenn. 
App. LEXIS 872 (Tenn. Ct. App. Dec. 30, 2014), 
appeal denied, — S.W.3d —, 2015 Tenn. LEXIS 
539 (Tenn. June 16, 2015). 

Dismissal for failure to state a claim was 
warranted with respect to a mortgagee’s wrong- 
ful foreclosure action against a mortgagor be- 
cause the deed of trust explicitly included the 
right to foreclose, and an assignment of the 
deed of trust transferred that foreclosure right. 
Kebede v. SunTrust Mortg., Inc., 612 Fed. Appx. 
839, 2015 U.S. App. LEXIS 15881, 2015 FED 
App. 622N (6th Cir. Tenn. 2015). 


NOTES TO DECISIONS 


1. Endorsement by Payee. 

Even if the original payee failed to affix the 
allonge to the note, the lack of a valid endorse- 
ment did not defeat the FDIC’s claim to enforce 
the note as the receiver of an insolvent bank 
because under Tennessee’s Uniform Commer- 
cial Code, the right to enforce the instrument 


47-3-205. Special endorsement — 
endorsement. 


and ownership of the instrument were two 
different concepts. Transfer of the instrument, 
whether or not the transfer was a negotiation, 
vested in the transferee any right of the trans- 
feror to enforce the instrument. FDIC v. Myers, 
— F. Supp. 2d —, 2016 U.S. Dist. LEXIS 31669 
(M.D. Tenn. Mar. 10, 2016). 


Blank endorsement — Anomalous 


NOTES TO DECISIONS 


1. Endorsement in Blank. 

Creditor did not submit sufficient proof of 
perfection under the Tennessee UCC when it 
filed its proof of claim with a copy of a note 
endorsed in blank that only referenced the 
original lender and certain other documents, 
and although a Chapter 7 trustee sent notice of 
noncompliance with a local bankruptcy rule, it 
was not until four months after he filed an 


adversary proceeding that creditor supplied an 
affidavit indicating it was in possession of the 
original note. Excluding proof of perfection would 
be too harsh a sanction, but trustee was entitled 
to attorney's fees and expenses he was forced to 
incur in contesting creditor’s deficient proof of 
claim. Waldschmidt v. Nationstar Mortg. LLC 
(In re Phillips), — B.R. —, 2015 Bankr. LEXIS 
1886 (Bankr. M.D. Tenn. June 9, 2015). 


PART 3 
ENFORCEMENT OF INSTRUMENTS 


47-3-301. Person entitled to enforce instrument. 


Cited: 
Fleenor v. Am. Title Co., — S.W.3d —, 2006 
Tenn. App. LEXIS 492 (Tenn. Ct. App. July 25, 


2006); J & B Invs., LLC v. Surti, 258 S.W.3d 
127, 2007 Tenn. App. LEXIS 816 (Tenn. Ct. 
App. Dec. 27, 2007). 
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47-3-301 


NOTES TO DECISIONS 


ANALYSIS 


E. Rights of Holder. 
3) Relation to Other Laws. 
5 Authority to Collect. 


1. Rights of Holder. 

Creditor was authorized to enforce the debt- 
or’s note as its holder pursuant to T.C.A. § 47- 
3-301; although the debtor reserved the right to 
amend the answer to include affirmative de- 
fenses and additional responses as they became 
known, no such defenses were ever raised by 
amendment to the answer, and because no 
defenses to enforcement were raised, the ques- 
tion of whether the creditor was a holder in due 
course was irrelevant. State Res. Corp. v. Tal- 
ley, — S.W.3d —, 2004 Tenn. App. LEXIS 360 
(Tenn. Ct. App. June 9, 2004). 

Plaintiff homeowners’ argument to amend its 
complaint to assert defendant Deed of Trust 
holder did not have the legal authority to fore- 
close failed because under T.C.A. §§ 47-1-201, 
47-3-301, the holder did not have to be the 
owner of the note in order to enforce it and a 
person was entitled to enforce the instrument 
even if the person was not the owner of the 
instrument or in wrongful possession. Gibson v. 
Mortg. Elec. Registration Sys., — F. Supp. 2d 
—, 2012 U.S. Dist. LEXIS 63510 (W.D. Tenn. 
May 7, 2012). 

Complaint seeking a determination of the 
nature and extent of defendants’ lien clearly 
fell within the scope of Fed. R. Bankr. P. 7001(2) 
but the debtors’ reliance on 11 U.S.C. § 506 
was misplaced and their complaint was dis- 
missed pursuant to Fed. R. Civ. P. 12(b)(6), as 
the complaint did not call into question the 
nature, extent, or validity of the lien against 
the property, but questioned the defendants’ 
standing to enforce the note executed in favor of 
the original mortgagee and its successors and 
assigns, which was secured by deed of trust. 
The complaints’ allegations did not sufficiently 
call into question the validity of the signatures 
on the note under T.C.A. § 47-3-308(a), which 
required the specific denial of a signature in the 
pleadings, and under T.C.A. § 47-3-301, as the 
holder of the original note, defendant bank had 
a right to pursue foreclosure of the correspond- 
ing security interest and thus, had standing to 
enforce the note. Mostoller v. Dover Mortg. Co. 
(in re Johnson), — B.R. —, 2012 Bankr. LEXIS 
1902 (Bankr. E.D. Tenn. May 1, 2012). 

Mortgage loan servicer had standing to pur- 
sue relief from automatic stay because fact that 
servicer was able to produce original note at 
hearing on motion in limine established its 
right to enforce note under state law, and 
therefore its standing to bring motion for relief 
from stay. In re Minor, — B.R. —, 2012 Bankr. 
LEXIS 6296 (Bankr. W.D. Tenn. Dec. 7, 2012). 


Creditor did not submit sufficient proof of 
perfection under the Tennessee UCC when it 
filed its proof of claim with a copy of a note 
endorsed in blank that only referenced the 
original lender and certain other documents, 
and although a Chapter 7 trustee sent notice of 
noncompliance with a local bankruptcy rule, it 
was not until four months after he filed an 
adversary proceeding that creditor supplied an 
affidavit indicating it was in possession of the 
original note. Excluding proof of perfection 
would be too harsh a sanction, but trustee was 
entitled to attorney’s fees and expenses he was 
forced to incur in contesting creditor’s deficient 
proof of claim. Waldschmidt v. Nationstar 
Mortg. LLC (In re Phillips), — B.R. —, 2015 
Bankr. LEXIS 1886 (Bankr. M.D. Tenn. June 9, 
2015). 

Mortgagee had authority to enforce a prom- 
issory note because (1) the note was a nego- 
tiable instrument, and (2) the mortgagee, as 
possessor of the note, had authority to enforce 
the note. Thornley v. U.S. Bank, N.A., —S.W.3d 
—, 2015 Tenn. App. LEXIS 521 (Tenn. Ct. App. 
June 30, 2015), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 962 (Tenn. Nov. 24, 2015). 

Even if the original payee failed to affix the 
allonge to the note, the lack of a valid endorse- 
ment did not defeat the FDIC’s claim to enforce 
the note as the receiver of an insolvent bank 
because under Tennessee’s Uniform Commer- 
cial Code, the right to enforce the instrument 
and ownership of the instrument were two 
different concepts. Transfer of the instrument, 
whether or not the transfer was a negotiation, 
vested in the transferee any right of the trans- 
feror to enforce the instrument. FDIC v. Myers, 
— F. Supp. 2d —, 2016 U.S. Dist. LEXIS 31669 
(M.D. Tenn. Mar. 10, 2016). 


3. Relation to Other Laws. 

Enforcement right of a holder of a negotiable 
instrument under T.C.A. § 47-3-301 gives a 
debtor in bankruptcy an interest in a nego- 
tiable instrument which is sufficient to bring it 
within 11 U.S.C. § 541’s definition of “property 
of the estate.” This enforcement right qualifies 
a negotiable instrument as property of the 
estate regardless of whether the debtor’s inter- 
est in the negotiable instrument is subject to a 
secured creditor’s lien. In re Williams, 408 B.R. 
709, 2009 Bankr. LEXIS 2464 (Bankr. W.D. 
Tenn. July 30, 2009). 


5. Authority to Collect. 

Dismissal of a debtor’s suit against the bank 
that issued the promissory note and the holder 
of the note for charging usurious interest was 
proper because the bank was authorized to 
charge interest at the default rate under T.C.A. 
§ 45-5-301(2) when the note was executed, and 
the holder was entitled to collect interest at the 


47-3-302 


default rate. Foster Bus. Park, LLC v. J & B 
Invs., LLC, 269 S.W.3d 50, 2008 Tenn. App. 
LEXIS 52 (Tenn. Ct. App. Jan. 30, 2008), appeal 


47-3-302. Holder in due course. 
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denied, — S.W.3d —, 2008 Tenn. LEXIS 634 
(Tenn. Aug. 25, 2008). 


NOTES TO DECISIONS 


ANALYSIS 


Ale Holder in Due Course. 
2: Payee. 
3 Notice of Claim. 


1. Holder in Due Course. 

Creditor was authorized to enforce the debt- 
or’s note as its holder pursuant to T.C.A. § 47- 
3-301; although the debtor reserved the right to 
amend the answer to include affirmative de- 
fenses and additional responses as they became 
known, no such defenses were ever raised by 
amendment to the answer, and because no 
defenses to enforcement were raised, the ques- 
tion of whether the creditor was a holder in due 
course was irrelevant. State Res. Corp. v. Tal- 
ley, — S.W.3d —, 2004 Tenn. App. LEXIS 360 
(Tenn. Ct. App. June 9, 2004). 

Plaintiff corporation’s motion to strike defen- 
dant’s holder in due course affirmative defense 
was granted because defendant’s arguments 
did not show any bad faith by the corporation; 
even assuming that the corporation’s sole mem- 
ber owed defendant a fiduciary duty and that 
he or his representatives breached that duty, 
those facts would not show that the corporation 
acted dishonestly or in bad faith in its purchase 
of the promissory notes. Starnes Family Office, 
LLC v. McCullar, 765 F. Supp. 2d 1036, 2011 
U.S. Dist. LEXIS 9310 (W.D. Tenn. Jan. 28, 
2011). 

Plaintiff homeowners’ argument to amend its 
complaint to assert defendant Deed of Trust 
holder did not have the legal authority to fore- 
close because it was not “owner and holder in 
due course of the Note” failed because the 
proposed amendment alleged no plausible facts 
to show that the holder was not a holder in due 
course of the Note, as the Note was a negotiable 
instrument and the proposed amended com- 
plaint did not allege any facts to show that 
under the definition of a “holder in due course” 
under T.C.A. § 47-3-302, the holder was as- 
signed the note without value, in bad faith, or 
with knowledge of any defects or notice of 
dishonor. Gibson v. Mortg. Elec. Registration 
Sys., — F. Supp. 2d —, 2012 U.S. Dist. LEXIS 
63510 (W.D. Tenn. May 7, 2012). 


When a homeowner said a mortgage compa- 
ny’s loan did not contain terms discussed, the 
company was not entitled to summary judg- 
ment as to the homeowner’s intentional and 
negligent misrepresentation claims because 
the homeowner showed a fact issue as to 
whether the company was involved in originat- 
ing and/or closing the loan and made false 
representations, barring the company from be- 
ing a holder in due course, and as to the 
company’s post-closing acts and loan servicing. 
Russell v. HSBC Mortg. Servs., — S.W.3d —, 
2016 Tenn. App. LEXIS 260 (Tenn. Ct. App. Apr. 
15, 2016), appeal denied, Russell v. HSBC 
Mortg. Servs., — S.W.3d —, 2016 Tenn. LEXIS 
671 (Tenn. Sept. 22, 2016). 


2. Payee. 

Dismissal of a judgment creditor’s breach of 
warranty claim against a closing agent when it 
issued a stop payment order on a check written 
to the creditor on behalf of the judgment debtor 
was proper as the creditor’s claim involved only 
the conduct of the closing agent, conduct which 
the creditor claimed gave rise to the contractual 
obligation to pay, and there was no conduct of a 
third party such that she was entitled to the 
rights of a holder in due course under T.C.A. 
§ 47-3-305. Fleenor v. Am. Title Co., — S.W.3d 
—, 2006 Tenn. App. LEXIS 492 (Tenn. Ct. App. 
July 25, 2006). 


3. Notice of Claim. 

Bank was not entitled to immunity from 
hability under T.C.A. § 45-2-707(d) for transac- 
tions by a fiduciary who endorsed checks pay- 
able to his principal and deposited them in his 
own accounts, despite the existence of a power 
of attorney, because under T.C.A. §§ 47-3-307 
and 47-3-420, the bank was deemed to have 
notice that the fiduciary was breaching his 
fiduciary obligations. Section 45-2-707 was lim- 
ited to its terms, that is, to transactions that 
involved a payment made or property with- 
drawn in connection with an attorney-in-fact’s 
operation of the account. West v. Regions Bank, 
— $.W.3d —, 2011 Tenn. App. LEXIS 403 
(Tenn. Ct. App. July 26, 2011). 
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47-3-303. Value and consideration. 


47-3-305 


NOTES TO DECISIONS 


1. Consideration. 

Because a check was made payable to the 
borrower and was delivered to him, he could 
not prevail on his argument that the note was 
not supported by consideration. Laxmi Hosp. 


Collateral References. 
When is instrument issued or transferred for 
“value” under UCC § 3-303. 77 A.L.R.5th 429. 


47-3-304. Overdue instrument. 


Cited: 
C-Wood Lumber Co. v. Wayne County Bank, 


Grp., LLC v. Narayan, — S.W.3d —, 2018 Tenn. 
App. LEXIS 740 (Tenn. Ct. App. Dec. 18, 2018), 
appeal denied, Laxmi Hospitality Grp., LLC v. 
Narayan, — S.W.3d —, 2019 Tenn. LEXIS 180 
(Tenn. Apr. 11, 2019). 


233 S.W.3d 263, 2007 Tenn. App. LEXIS 44 
(Tenn. Ct. App. 2007). 


47-3-305. Defenses and claims in recoupment. 


Cited: 
State Res. Corp. v. Talley, — S.W.3d —, 2004 


Tenn. App. LEXIS 360 (Tenn. Ct. App. June 9, 
2004). 


NOTES TO DECISIONS 


ANALYSIS 


i Defenses Against Holder In Due Course. 
2: —Real Defenses. 


1. Defenses Against Holder In Due 
Course. 

Dismissal of a judgment creditor’s breach of 
warranty claim against a closing agent when it 
issued a stop payment order on a check written 
to the creditor on behalf of the judgment debtor 
was proper as the creditor’s claim involved only 
the conduct of the closing agent, conduct which 
the creditor claimed gave rise to the contractual 
obligation to pay, and there was no conduct of a 
third party such that she was entitled to the 
rights of a holder in due course under T.C.A. 
§ 47-3-305. Fleenor v. Am. Title Co., — S.W.3d 
—, 2006 Tenn. App. LEXIS 492 (Tenn. Ct. App. 
July 25, 2006). 

Note and guaranty the co-maker signed in 
May 1996 effectively waived all of the surety 
defenses the UCC afforded to him; however, he 
was not left defenseless as he may still assert 
the common-law defenses that would otherwise 
be available to persons seeking to defend a 


simple contract claim. Cumberland Bank v.G & 
S Implement Co., 211 S.W.3d 223, 2006 Tenn. 
App. LEXIS 528 (Tenn. Ct. App. 2006). 


2. —Real Defenses. 

Both the mother and son signed the deed of 
trust, but only the son’s signature was formally 
acknowledged, such that an innocent third 
party reading this recorded document could 
reason that if the power of attorney did not 
grant the son the authority to pledge the moth- 
er’s real property, the son’s signature would 
serve no purpose and the mother’s signature 
would need formal acknowledgment; this could 
lead to the conclusion that the mother’s signa- 
ture was not necessary to execute the deed of 
trust, but was only intended as an affirmation 
of the son’s authority to pledge real property 
pursuant to the power of attorney; the mother, 
by providing her personal signature in addition 
to that of her attorney in fact, acquiesced in this 
exercise of authority and held the son out to the 
public as having authority to pledge the moth- 
er’s real property as security for loans made to 
the mother and her business partners. Hind- 
man v. Moore, — S.W.3d —, 2006 Tenn. App. 
LEXIS 339 (Tenn. Ct. App. May 23, 2006). 


47-3-306 


Collateral References. 

Conveyance or surrender of property as an 
accord and satisfaction of contract obligation. 
59 A.L.R.5th 665. 

Duress, incapacity, illegality, or similar de- 


47-3-306. Claims to an instrument. 


Cited: 
State Res. Corp. v. Talley, — S.W.3d —, 2004 
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fense rendering obligation a nullity as affecting 
enforceability of negotiable instrument against 
holder in due course under UCC [rev] § 3- 
305(a)(1)Gi). 89 A.L.R.5th 577. 


Tenn. App. LEXIS 360 (Tenn. Ct. App. June 9, 
2004). 


NOTES TO DECISIONS 


ANALYSIS 


16. Defenses. 
17. Notice of Breach of Fiduciary Duty. 


16. Defenses. 

Plaintiff corporation’s motion to strike defen- 
dant’s holder in due course affirmative defense 
was granted because defendant did not allege 
any plausible defenses to payment on the prom- 
issory notes against the original payee; even if 
the corporation were not a holder in due course, 
that fact would not relieve defendant of liability 
on the notes. Starnes Family Office, LLC v. 
McCullar, 765 F. Supp. 2d 1036, 2011 U.S. Dist. 
LEXIS 9310 (W.D. Tenn. Jan. 28, 2011). 


17. Notice of Breach of Fiduciary Duty. 

Bank was not entitled to immunity from 
liability under T.C.A. § 45-2-707(d) for transac- 
tions by a fiduciary who endorsed checks pay- 
able to his principal and deposited them in his 
own accounts, despite the existence of a power 
of attorney, because under T.C.A. §§ 47-3-307 
and 47-3-420, the bank was deemed to have 
notice that the fiduciary was breaching his 
fiduciary obligations. Section 45-2-707 was lim- 
ited to its terms, that is, to transactions that 
involved a payment made or property with- 
drawn in connection with an attorney-in-fact’s 
operation of the account. West v. Regions Bank, 
— §$.W.3d —, 2011 Tenn. App. LEXIS 403 
(Tenn. Ct. App. July 26, 2011). 


47-3-307. Notice of breach of fiduciary duty. 


Rule Reference. 
This section is referred to in the Advisory 


Commission Comments under Rule 902 of the 
Tennessee Rules of Evidence. 


NOTES TO DECISIONS 


ANALYSIS 


iv Applicability. 
Li Notice of Breach of Fiduciary Duty. 


1. Applicability. 

In a company’s suit against a bank when it 
discovered that its secretary/treasurer had em- 
bezzled money by depositing checks payable to 
the company into her own and her children’s 
personal accounts at the bank, the trial court 
erred by dismissing the company’s claims based 
on deposits into the accounts of the treasurer’s 
children as the company’s corporate resolution 
authorizing the treasurer to make deposits did 
not include accounts other than her own; the 
bank was not a holder in due course with 
regard to these deposits as it had notice under 
T.C.A. § 47-3-307(b)(2) (iii) that the treasurer 
was breaching her fiduciary duty to the com- 
pany when she made them. C-Wood Lumber 
Co. v. Wayne County Bank, 233 S.W.3d 263, 
2007 Tenn. App. LEXIS 44 (Tenn. Ct. App. 
2007), appeal denied, C-Wood Lumber Co. v. 


Bank of Wayne County, — S.W.3d —, 2007 
Tenn. LEXIS 567 (Tenn. June 18, 2007). 

In a company’s suit against a bank when it 
discovered that its secretary/treasurer had em- 
bezzled money by depositing checks payable to 
the company into her own and her children’s 
personal accounts at the bank, the trial court 
correctly dismissed the company’s claims in- 
volving deposits in the treasurer’s personal 
accounts as the company had expressly autho- 
rized them, and the bank did not have actual 
knowledge that the treasurer was breaching 
her fiduciary obligations. C-Wood Lumber Co. v. 
Wayne County Bank, 233 S.W.3d 263, 2007 
Tenn. App. LEXIS 44 (Tenn. Ct. App. 2007), 
appeal denied, C-Wood Lumber Co. v. Bank of 
Wayne County, — S.W.3d —, 2007 Tenn. LEXIS 
567 (Tenn. June 18, 2007). 


2. Notice of Breach of Fiduciary Duty. 
Bank was not entitled to immunity from 
liability under T.C.A. § 45-2-707(d) for transac- 
tions by a fiduciary who endorsed checks pay- 
able to his principal and deposited them in his 
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own accounts, despite the existence of a power 
of attorney, because under T.C.A. §§ 47-3-307 
and 47-3-420, the bank was deemed to have 


47-3-308 


involved a payment made or property with- 
drawn in connection with an attorney-in-fact’s 
operation of the account. West v. Regions Bank, 


notice that the fiduciary was breaching his 
fiduciary obligations. Section 45-2-707 was lim- 
ited to its terms, that is, to transactions that 


— 8.W.3d —, 2011 Tenn. App. LEXIS 403 
(Tenn. Ct. App. July 26, 2011). 


47-3-308. Proof of signatures and status as holder in due course. 


(a) In an action with respect to an instrument, the authenticity of, and 
authority to make, each signature on the instrument is admitted unless 
specifically denied in the pleadings. If the validity of a signature is denied in 
the pleadings, the burden of establishing validity is on the person claiming 
validity, but the signature is presumed to be authentic and authorized unless 
the action is to enforce the liability of the purported signer and the signer is 
dead or incompetent at the time of trial of the issue of validity of the signature. 
If an action to enforce the instrument is brought against a person as the 
undisclosed principal of a person who signed the instrument as a party to the 
instrument, the plaintiff has the burden of establishing that the defendant is 
lable on the instrument as a represented person under § 47-3-402(a). 

(b) If the validity of signatures is admitted or proved and there is compli- 
ance with subsection (a), a plaintiff producing the instrument is entitled to 
payment if the plaintiff proves entitlement to enforce the instrument under 
§ 47-3-301, unless the defendant proves a defense or claim in recoupment. If 
a defense or claim in recoupment is proved, the right to payment of the plaintiff 
is subject to the defense or claim, except to the extent the plaintiff proves that 
the plaintiff has rights of a holder in due course which are not subject to the 
defense or claim. 

(c) The presumption under subsection (a) that a signature is presumed to be 
authentic and authorized does not apply to language, numbers, or symbols 
placed on a payee-initiated demand draft in lieu of the drawer’s signature. In 
an action to enforce a payee-initiated demand draft against the drawer, the 
plaintiff has the burden of establishing that the drawer is liable thereon. 


History. Effective Dates. 
Acts 1995, ch. 397, § 2; 20038, ch. 62, § 4. Acts 2003, ch. 62, § 25. May 1, 2003. 
Amendments. 


The 2003 amendment added (c). 


NOTES TO DECISIONS 


2. Acquisition from Holder In Due 
Course. 

Complaint seeking a determination of the 
nature and extent of defendants’ lien clearly 
fell within the scope of Fed. R. Bankr. P. 7001(2) 
but the debtors’ reliance on 11 U.S.C. § 506 
was misplaced and their complaint was dis- 
missed pursuant to Fed. R. Civ. P. 12(b)(6), as 
the complaint did not call into question the 
nature, extent, or validity of the lien against 
the property, but questioned the defendants’ 
standing to enforce the note executed in favor of 
the original mortgagee and its successors and 


assigns, which was secured by a deed of trust. 
The complaints’ allegations did not sufficiently 
call into question the validity of the signatures 
on the note under T.C.A. § 47-3-308(a), which 
required the specific denial of a signature in the 
pleadings, and under T.C.A. § 47-3-301, as the 
holder of the original note, defendant bank had 
a right to pursue foreclosure of the correspond- 
ing security interest and thus, had standing to 
enforce the note. Mostoller v. Dover Mortg. Co. 
(in re Johnson), — B.R. —, 2012 Bankr. LEXIS 
1902 (Bankr. E.D. Tenn. May 1, 2012). 
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47-3-309. Enforcement of lost, destroyed, or stolen instrument. 


(a) A person not in possession of an instrument is entitled to enforce the 
instrument if: 

(1) The person seeking to enforce the instrument: 

(A) Was entitled to enforce the instrument when loss of possession 
occurred; or 

(B) Has directly or indirectly acquired ownership of the instrument 
from a person who was entitled to enforce the instrument when loss of 
possession occurred; 
(2) The loss of possession was not the result of a transfer by the person or 

a lawful seizure; or 

(3) The person cannot reasonably obtain possession of the instrument 
because the instrument was destroyed, its whereabouts cannot be deter- 
mined, or it is in the wrongful possession of an unknown person or a person 
that cannot be found or is not amendable to service of process. 

(b) A person seeking enforcement of an instrument under subsection (a) 
must prove the terms of the instrument and the person’s right to enforce the 
instrument. If that proof is made, § 47-3-308 applies to the case as if the 
person seeking enforcement had produced the instrument. The court may not 
enter judgment in favor of the person seeking enforcement unless it finds that 
the person required to pay the instrument is adequately protected against loss 
that might occur by reason of a claim by another person to enforce the 
instrument. Adequate protection may be provided by any reasonable means. 


History. Cited: 
Acts 1995, ch. 397, § 2; 20038, ch. 62, § 23. Mills v. First Horizon Home Loan Corp., 363 
S.W.3d 551, 2010 Tenn. App. LEXIS 712 (Tenn. 
Amendments. 


The 2003 amendment added (a)(1)(B); and 
made minor stylistic changes. 


Effective Dates. 
Acts 2008, ch. 62, § 25. May 1, 2003. 


Ct. App. Nov. 16, 2010). 


NOTES TO DECISIONS 


1. Applicability. 

Because the line of credit agreement was not 
a negotiable instrument, the statutes were not 
applicable; the promise was not for a fixed 


amount of money, but rather for the full amount 
of all advances. Synovus Bank v. Paczko, — 
S.W.3d —, 2015 Tenn. App. LEXIS 415 (Tenn. 
Ct. App. May 29, 2015). 


47-3-311. Accord and satisfaction by use of instrument. 


NOTES TO DECISIONS 


1. Compliance. 

There was an accord and satisfaction when a 
property owner hired a contractor to work on 
the owner’s property for an agreed price and, 
after that work plus additional work was com- 
pleted, the owner refused to pay the amount in 
the invoice that was submitted and sent the 
contractor a cashier’s check marked “pd in full” 


for the balance on the original price, but the 
contractor marked through the “pd in full” 
notation, cashed the check, and notified the 
owner that the contractor considered the check 
a credit against the total amount owed. Pend- 
ergrass v. Ingram, — S.W.3d —, 2016 Tenn. 
App. LEXIS 440 (Tenn. Ct. App. June 29, 2016). 
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PART 4 
LIABILITY OF PARTIES 


47-3-401. Signature. 


(a) A person is not liable on an instrument unless (i) the person signed the 
instrument, (ii) the person is represented by an agent or representative who 
signed the instrument and the signature is binding on the represented person 
under § 47-3-402, or (iii) if the instrument is a payee-initiated draft, the 
person is the customer on whose account the instrument is drawn and has 
authorized its creation according to the terms on its face. 

(b) A signature may be made (i) manually or by means of a device or 
machine, and (ii) by the use of any name, including a trade or assumed name, 
or by a word, mark, or symbol executed or adopted by a person with present 


intention to authenticate a writing. 


History. 
Acts 1995, ch. 397, § 2; 2008, ch. 62, §§ 5, 6. 


Amendments. 
The 2003 amendment added (a)(iii), and 
made minor stylistic changes. 


Effective Dates. 
Acts 2003, ch. 62, § 25. May 1, 2003. 


47-3-403. Unauthorized signature. 


Cited: 
McNaughten v. Lunan, — S.W.3d —, 2010 


Cited: 

First Peoples Bank v. Hill, 340 S.W.3d 398, 
2010 Tenn. App. LEXIS 354 (Tenn. Ct. App. 
May 26, 2010). 


Tenn. App. LEXIS 334 (Tenn. Ct. App. May 14, 
2010). 


NOTES TO DECISIONS 


2. Forgery. 

Inasmuch as a purchaser contended that the 
signature on the back of a cashier’s check was 
not his, it was incumbent upon him to introduce 
evidence sufficient to support his contention, 
but the purchaser presented no expert witness 
or handwriting analysis and no witness other 


than the purchaser testified that the signature 
was not his; the check was admitted without 
objection, and the question of whether the pur- 
chaser signed it was factual, not a question of 
admissibility into evidence. Mesad v. Yousef, — 
S.W.3d —, 2018 Tenn. App. LEXIS 95 (Tenn. Ct. 
App. Feb. 22, 2018). 


47-3-404. Impostors — Fictitious payees. 


Collateral References. 
Construction and effect of “padded payroll” 
rule of UCC § 3-405. 45 A.L.R.5th 389. 


47-3-405. Employer’s responsibility for fraudulent endorsement by 


employee. 


Cited: 
C-Wood Lumber Co. v. Wayne County Bank, 


233 S.W.3d 263, 2007 Tenn. App. LEXIS 44 
(Tenn. Ct. App. 2007). 


47-3-406 
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NOTES TO DECISIONS 


1. Fictitious Payee. 

Neither T.C.A. § 47-1-201(b)(20), which de- 
fines good faith, nor T.C.A. § 47-3-405(b), 
which imposes a good-faith requirement under 
the “fictitious payee rule,” draws any distinc- 
tion between customers and non-customers or 
suggests that the bank’s measure of good faith 


depends upon the plaintiffs status as a cus- 
tomer. Therefore, the meaning of good faith 
under Tennessee law does not hinge upon the 
plaintiffs status as a customer or non-cus- 
tomer. Contour Indus. v. U.S. Bank, N.A., — 
F.3d —, 2011 FED App. 627N, 2011 U.S. App. 
LEXIS 18113 (6th Cir. Aug. 26, 2011). 


47-3-406. Negligence contributing to forged signature or alteration of 


instrument. 


Cited: 
C-Wood Lumber Co. v. Wayne County Bank, 


233 S.W.3d 263, 2007 Tenn. App. LEXIS 44 
(Tenn. Ct. App. 2007). 


NOTES TO DECISIONS 


ANALYSIS 


i Negligence. 
yy, Affirmative Defense. 


1. Negligence. 

Even if the bank took the instruments in 
good faith, the bank could not assert the negli- 
gent drawer defense of T.C.A. § 47-3-406, be- 
cause it did not show that any failure by the 
drawer of the instrument to exercise ordinary 
care substantially contributed to the making of 
the forged endorsements; in issuing the checks, 
the drawer did not increase the possibility that 
endorsements would be forged, e.g., did not 
leave blank the name of the payee or make the 
checks payable to the forger of the endorsement 
as an agent of the payee. Bank/First Citizens 
Bank v. Citizens & Assocs., 82 S.W.3d 259, 2002 
Tenn. LEXIS 335 (Tenn. 2002). 

T.C.A. § 47-3-406 barred a party from recov- 
ering for a bank’s payment on a forged instru- 
ment under certain circumstances. T.C.A. § 47- 


47-3-414. Obligation of drawer. 


Cited: 
Albert v. Frye, — S.W.3d —, 2006 Tenn. App. 
LEXIS 80 (Tenn. Ct. App. Feb. 6, 2006). 


47-3-416. Transfer warranties. 


3-406 was not the source of an independent 
duty for a depositary bank such as the defen- 
dant but simply codified a defense against a 
claim that a bank improperly paid a forged 
check; therefore, the plaintiffs single citation to 
T.C.A. § 47-3-406 as a possible source for its 
negligence claim under the Uniform Commer- 
cial Code was unpersuasive, and the complaint 
did not allege that the check was forged or 
altered in any way. Notredan, LLC v. Old Rep. 
Exch. Facilitator Co., 875 F. Supp. 2d 780, 2012 
U.S. Dist. LEXIS 85712 (W.D. Tenn. June 20, 
2012). 


2. Affirmative Defense. 

Where a bank sought to obtain a declaration 
that it possessed no liability on three forged 
checks, and the trial court found fault with both 
the bank and the drawer, the bank could not 
assert the statutory negligent drawer defense 
to avoid a loss occasioned by its taking of the 
forged checks. Bank/First Citizens Bank v. Citi- 
zens & Assocs., 82 S.W.3d 259, 2002 Tenn. 
LEXIS 335 (Tenn. 2002). 


(a) A person who transfers an instrument for consideration warrants to the 
transferee and, if the transfer is by endorsement, to any subsequent transferee 


that: 


(1) The warrantor is a person entitled to enforce the instrument; 

(2) All signatures on the instrument are authentic and authorized; 

(3) The instrument has not been altered; 

(4) The instrument is not subject to a defense or claim in recoupment of 
any party which can be asserted against the warrantor; 
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(5) The warrantor has no knowledge of any insolvency proceeding com- 
menced with respect to the maker or acceptor or, in the case of an unaccepted 
draft, the drawer; and 

(6) Ifthe instrument is a payee-initiated demand draft, the creation of the 
instrument according to the terms on its face was authorized by the person 
on whose account the instrument is drawn. 

(b) A person to whom the warranties under subsection (a) are made and who 
took the instrument in good faith may recover from the warrantor as damages 
for breach of warranty an amount equal to the loss suffered as a result of the 
breach, but not more than the amount of the instrument plus expenses and loss 
of interest incurred as a result of the breach. 

(c) The warranties stated in subsection (a) cannot be disclaimed with 
respect to checks. Unless notice of a claim for breach of warranty is given to the 
warrantor within thirty (30) days after the claimant has reason to know of the 
breach and the identity of the warrantor, the liability of the warrantor under 
subsection (b) is discharged to the extent of any loss caused by the delay in 
giving notice of the claim. 

(d) Acause of action for breach of warranty under this section accrues when 
the claimant has reason to know of the breach. 

(e) A warrantor does not make the warranty under subdivision (a)(6) to a 
transferee who would not under then-applicable law make the same or a 
substantially identical warranty to the warrantor with respect to a payee- 
initiated demand draft transferred by the transferee to the warrantor. 


History. Effective Dates. 
Acts 1995, ch. 397, § 2; 2003, ch. 62, §§ 7-10. Acts 2003, ch. 62, § 25. May 1, 2003. 
Amendments. 


The 2003 amendment added (a)(6) and (e). 


47-3-417. Presentment warranties. 


(a) If an unaccepted draft is presented to the drawee for payment or 
acceptance and the drawee pays or accepts the draft, (i) the person obtaining 
payment or acceptance, at the time of presentment, and (ii) a previous 
transferor of the draft, at the time of transfer, warrant to the drawee making 
payment or accepting the draft in good faith that: 

(1) The warrantor is, or was, at the time the warrantor transferred the 
draft, a person entitled to enforce the draft or authorized to obtain payment 
or acceptance of the draft on behalf of a person entitled to enforce the draft; 

(2) The draft has not been altered; 

(3) The warrantor has no knowledge that the signature of the drawer of 
the draft is unauthorized; and 

(4) Ifthe instrument is a payee-initiated demand draft, the creation of the 
draft according to the terms on its face was authorized by the person on 
whose account the instrument is drawn. 

(b) Adrawee making payment may recover from any warrantor damages for 
breach of warranty equal to the amount paid by the drawee less the amount 
the drawee received or is entitled to receive from the drawer because of the 
payment. In addition, the drawee is entitled to compensation for expenses and 
loss of interest resulting from the breach. The right of the drawee to recover 
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damages under this subsection (b) is not affected by any failure of the drawee 
to exercise ordinary care in making payment. If the drawee accepts the draft, 
breach of warranty is a defense to the obligation of the acceptor. If the acceptor 
makes payment with respect to the draft, the acceptor is entitled to recover 
from any warrantor for breach of warranty the amounts stated in this 
subsection (b). 

(c) If a drawee asserts a claim for breach of warranty under subsection (a) 
based on an unauthorized endorsement of the draft or an alteration of the 
draft, the warrantor may defend by proving that the endorsement is effective 
under § 47-3-404 or § 47-3-405 or the drawer is precluded under § 47-3-406 
or § 47-4-406 from asserting against the drawee the unauthorized endorse- 
ment or alteration. 

(d) If G) a dishonored draft is presented for payment to the drawer or an 
endorser or (ii) any other instrument is presented for payment to a party 
obliged to pay the instrument, and (iii) payment is received, the following rules 
apply: 

(1) The person obtaining payment and a prior transferor of the instru- 
ment warrant to the person making payment in good faith that the 
warrantor is, or was, at the time the warrantor transferred the instrument, 
a person entitled to enforce the instrument or authorized to obtain payment 
on behalf of a person entitled to enforce the instrument. 

(2) The person making payment may recover from any warrantor for 
breach of warranty an amount equal to the amount paid plus expenses and 
loss of interest resulting from the breach. 

(e) The warranties stated in subsections (a) and (d) cannot be disclaimed 
with respect to checks. Unless notice of a claim for breach of warranty is given 
to the warrantor within thirty (30) days after the claimant has reason to know 
of the breach and the identity of the warrantor, the liability of the warrantor 
under subsection (b) or (d) is discharged to the extent of any loss caused by the 
delay in giving notice of the claim. 

(f) A cause of action for breach of warranty under this section accrues when 
the claimant has reason to know of the breach. 

(g) A warrantor does not make the warranty under subdivision (a)(4) to a 
drawee who would not under then-applicable law make the same or a 
substantially identical warranty to the warrantor with respect to a payee- 
initiated demand draft drawn on the warrantor and presented or transferred 
by the drawee. 


History. Effective Dates. 


Acts 1995, ch. 397, § 2; 20038, ch. 62, §§ 11- Acts 2008, ch. 62, § 25. May 1, 2003. 
14. 


Amendments. 
The 2003 amendment added (a)(4) and (g). 


47-3-418. Payment or acceptance by mistake. 


Cited: 2007 Tenn. App. LEXIS 221 (Tenn. Ct. App. Apr. 
Guth v. Suntrust Bank, Inc., — S.W3d—, 17, 2007). 
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47-3-420 


NOTES TO DECISIONS 


1. Applicability. 

Summary judgment was properly granted to 
a bank in a case involving fraudulent endorse- 
ment because undisputed facts showed that the 
customer had no right to funds deposited in his 
account; bank had a contractual and statutory 
right under T.C.A. § 47-3-418 to disgorge the 


funds since the customer had withdrawn the 
funds and the bank was then allowed to take 
them from another one of the customer’s check- 
ing accounts. Morris v. AmSouth Bank, — 
S.W.3d —, 2008 Tenn. App. LEXIS 544 (Tenn. 
Ct. App. Sept. 23, 2008). 


47-3-419. Instruments signed for accommodation. 


Cited: 
C-Wood Lumber Co. v. Wayne County Bank, 
233 S.W.3d 263, 2007 Tenn. App. LEXIS 44 


47-3-420. Conversion of instrument. 


Cited: 
C-Wood Lumber Co. v. Wayne County Bank, 


(Tenn. Ct. App. 2007); Thompson v. Davis, 308 
S.W.3d 872, 2009 Tenn. App. LEXIS 618 (Tenn. 
Ct. App. Sept. 8, 2009). 


233 S.W.3d 263, 2007 Tenn. App. LEXIS 44 
(Tenn. Ct. App. 2007). 


NOTES TO DECISIONS 


ANALYSIS 


1 “Issuer” of Forged Checks. 
2: Conversion Claim Dismissed. 
3 Breach of Fiduciary Duty. 


1. “Issuer” of Forged Checks. 

Because an elderly woman was the person 
identified on the forged checks as the person 
ordering payment, the district court correctly 
reasoned that the woman was the “issuer” of 
the forged checks and that plaintiffs’ claim for 
conversion was consequently barred by T.C.A. 
§ 47-3-420. Borg v. Chase Manhattan Bank 
USA, N.A., 247 Fed. Appx. 627, 2007 U.S. App. 
LEXIS 17422, 2007 FED App. 516N (6th Cir.). 


2. Conversion Claim Dismissed. 
Conversion claim was dismissed because 
T.C.A. § 47-3-420(a) barred the common-law 
conversion action against defendants, given the 
fact that. any payments that the consumers 
made on the card account necessarily had to 
have been made via instruments that the Ten- 
nessee Code specifically proscribed as subjects 
of common law conversion. Holt v. Macy’s Retail 
Holdings, Inc., — F. Supp. 2d —, 2010 USS. 
Dist. LEXIS 4874 (W.D. Tenn. Jan. 21, 2010). 
Uniform Commercial Code limited the par- 
ties who may bring claims for conversion and 


Collateral References. 

Drawer’s right of recovery against depositary 
bank that accepts check with missing indorse- 
ment or in violation of restrictive covenant. 104 
A.L.R.5th 459. 


specifically denied a cause of action to the 
issuer or acceptor of the instrument as well as a 
payee or endorsee who did not receive delivery 
of the instrument. T.C.A. § 47-3-420(a). It was 
undisputed that the plaintiff was the payee on 
the check at issue and never took delivery of the 
check due to the unauthorized acts, and thus, 
the plaintiff had no cause of action for conver- 
sion under the Uniform Commercial Code 
against the defendant. Notredan, LLC v. Old 
Rep. Exch. Facilitator Co., 875 F. Supp. 2d 780, 
2012 U.S. Dist. LEXIS 85712 (W.D. Tenn. June 
20, 2012). 


3. Breach of Fiduciary Duty. 

Bank was not entitled to immunity from 
liability under T.C.A. § 45-2-707(d) for transac- 
tions by a fiduciary who endorsed checks pay- 
able to his principal and deposited them in his 
own accounts, despite the existence of a power 
of attorney, because under T.C.A. §§ 47-3-307 
and 47-3-420, the bank was deemed to have 
notice that the fiduciary was breaching his 
fiduciary obligations. Section 45-2-707 was lim- 
ited to its terms, that is, to transactions that 
involved a payment made or property with- 
drawn in connection with an attorney-in-fact’s 
operation of the account. West v. Regions Bank, 
— §.W.3d —, 2011 Tenn. App. LEXIS 403 
(Tenn. Ct. App. July 26, 2011). 


Payee’s and drawer’s right of recovery, in 
conversion under pre-1990 UCC § 3-419, or 
post-1990 UCC § 3-420 [Rev], for money paid 
on unauthorized indorsement. 91 A.L.R.5th 89. 
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PART 5 
DISHONOR 


47-3-501. Presentment. 


Cited: 
In re Davison, — B.R. —, 2008 Bankr. LEXIS 
459 (Bankr. E.D. Tenn. Feb. 19, 2008). 


NOTES TO DECISIONS 


ANALYSIS 


ky Quiet Title Action. 
hi Presentment. 


1. Quiet Title Action. 

Owners’ quiet title suit against lender and 
nominee was properly dismissed as not ripe 
because the owners’ title was encumbered other 
than by a mortgage which they did not deny 
executing, the terms of the first mortgage were 
not in dispute, and the first mortgage was not 
in default; further, by the express terms of the 
first mortgage, the owners waived their right to 
presentment under T.C.A. § 47-3-501. Mills v. 
First Horizon Home Loan Corp., 363 S.W.3d 
551, 2010 Tenn. App. LEXIS 712 (Tenn. Ct. 
App. Nov. 16, 2010), appeal denied, — S.W.3d 
—, 2011 Tenn. LEXIS 401 (Tenn. Apr. 13, 2011). 


2. Presentment. 

Factual dispute as to whether a lender produced 
the original note to the borrower was irrelevant to 
the borrower’s unjust enrichment claim because 
the lender had no legal obligation to produce the 
note or otherwise make a demand in order to 
enforce the note, as the borrower waived any such 
requirement. Donaldson v. BAC Home Loans 
Servicing, L.P., 813 F. Supp. 2d 885, 2011 U.S. 
Dist. LEXIS 95121 (M.D. Tenn. Aug. 24, 2011). 


Plaintiff homeowners waived the right to 
presentment of the original promissory note 
T.C.A. §§ 47-3-501(a),(b), 47-3-504(a), in that 
the terms of the note itself waived the right of 
presentment, with “presentment” being defined 
in the note to mean the right to require “the 
Note Holder” to demand payment of amounts 
due. Gibson v. Mortg. Elec. Registration Sys., — 
F. Supp. 2d —, 2012 U.S. Dist. LEXIS 63510 
(W.D. Tenn. May 7, 2012). 

Borrowers had waived their right of present- 
ment under T.C.A. §§ 47-3-501(a) and (b)(2) 
and 47-3-504(a)(iii) and (iv) where their only 
supporting argument was that the loan servicer 
had not produced the original promissory note, 
and that fact was insufficient to defeat sum- 
mary judgment. Aurora Loan Servs., LLC v. 
Woody, — S.W.3d —, 2014 Tenn. App. LEXIS 
872 (Tenn. Ct. App. Dec. 30, 2014), appeal 
denied, — S.W.3d —, 2015 Tenn. LEXIS 539 
(Tenn. June 16, 2015). 

Court rejected creditor’s argument that because 
a note included a waiver of presentment signed by 
the debtors, it was not required under the Tennes- 
see UCC to produce the note itself to a Chapter 7 
trustee. Whether a party had standing to file a 
proof of claim was a different issue from whether 
the creditor followed the necessary steps prior to 
foreclosure. Waldschmidt v. Nationstar Mortg. 
LLC (In re Phillips), — B.R. —, 2015 Bankr. 
LEXIS 1886 (Bankr. M.D. Tenn. June 9, 2015). 


47-3-504. Excused presentment and notice of dishonor. 


NOTES TO DECISIONS 


ANALYSIS 


Li Quiet Title Action. 
2. Waiver. 


1. Quiet Title Action. 

Owners’ quiet title suit against lender and nomi- 
nee was properly dismissed as not ripe because the 
owners’ title was encumbered other than by a 
mortgage which they did not deny executing, the 
terms of the first mortgage were not in dispute, 
and the first mortgage was not in default; further, 
by the express terms of the first mortgage, the 
owners waived their right to presentment under 
T.C.A. § 47-3-501. Mills v. First Horizon Home 


Loan Corp., 363 S.W.3d 551, 2010 Tenn. App. 
LEXIS 712 (Tenn. Ct. App. Nov. 16, 2010), 
appeal denied, — 8.W.3d —, 2011 Tenn. LEXIS 
401 (Tenn. Apr. 13, 2011). 


2. Waiver. 

Factual dispute as to whether a lender produced 
the original note to the borrower was irrelevant to 
the borrower’s unjust enrichment claim because 
the lender had no legal obligation to produce the 
note or otherwise make a demand in order to 
enforce the note, as the borrower waived any such 
requirement. Donaldson v. BAC Home Loans 
Servicing, L.P., 813 F. Supp. 2d 885, 2011 U.S. 
Dist. LEXIS 95121 (M.D. Tenn. Aug. 24, 2011). 
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Plaintiff homeowners waived the right to 
presentment of the original promissory note 
T.C.A. §§ 47-3-501(a),(b), 47-3-504(a), in that 
the terms of the note itself waived the right of 
presentment, with “presentment” being defined 
in the note to mean the right to require “the 
Note Holder” to demand payment of amounts 
due. Gibson v. Mortg. Elec. Registration Sys., — 
F. Supp. 2d —, 2012 U.S. Dist. LEXIS 63510 
(W.D. Tenn. May 7, 2012). 

Borrowers had waived their right of present- 
ment under T.C.A. §§ 47-3-501(a) and (b)(2) 
and 47-3-504(a)@ii) and (iv) where their only 
supporting argument was that the loan servicer 
had not produced the original promissory note, 
and that fact was insufficient to defeat sum- 
mary judgment. Aurora Loan Servs., LLC v. 
Woody, — S.W.3d —, 2014 Tenn. App. LEXIS 
872 (Tenn. Ct. App. Dec. 30, 2014), appeal 


47-3-603 


denied, — S.W.3d —, 2015 Tenn. LEXIS 539 
(Tenn. June 16, 2015). 

Court rejected creditor’s argument that because 
a note included a waiver of presentment signed by 
the debtors, it was not required under the Tennes- 
see UCC to produce the note itself to a Chapter 7 
trustee. Whether a party had standing to file a 
proof of claim was a different issue from whether 
the creditor followed the necessary steps prior to 
foreclosure. Waldschmidt v. Nationstar Mortg. 
LLC (In re Phillips), — B.R. —, 2015 Bankr. 
LEXIS 1886 (Bankr. M.D. Tenn. June 9, 2015). 

Plaintiff waived her right to presentment 
when she executed the note, given the language 
of the note, and the trial court properly dis- 
missed her related claim. Sharifa v. Wells 
Fargo, — S.W.3d —, 2019 Tenn. App. LEXIS 
534 (Tenn. Ct. App. Oct. 31, 2019), appeal 
denied, Sharifa v. Fargo, — S.W.38d —, 2020 
Tenn. LEXIS 257 (Tenn. Mar. 26, 2020). 


PART 6 
DISCHARGE AND PAYMENT 
47-3-601. Discharge and effect of discharge. 


Cited: 
Cumberland Bank v. G & S Implement Co., 


211 S.W.3d 223, 2006 Tenn. App. LEXIS 528 
(Tenn. Ct. App. 2006). 


NOTES TO DECISIONS 


1. Novation. 

Trial court erred in granting summary judg- 
ment to the maker of three promissory notes on 
her defense of discharge when the holders of 
the two earlier notes filed suit to collect because 
the maker did not testify that the third note 
was intended to extinguish or discharge her 
earlier obligations under the two earlier notes, 


47-3-602. Payment. 


but even had she done so, that testimony would 
have been insufficient to show clear and defi- 
nite intent on behalf of both parties to create a 
novation; and the third promissory note itself 
made no reference to the earlier two promissory 
notes. Shelton v. Eden, — S.W.3d —, 2020 Tenn. 
App. LEXIS 273 (Tenn. Ct. App. June 10, 2020). 


NOTES TO DECISIONS 


ANALYSIS 


Payment by Maker to Holder. 
—Discharge by Payment. 


er 


1. Payment by Maker to Holder. 


6. —Discharge by Payment. 
As a maker, the co-maker was discharged 


47-3-603. Tender of payment. 


Cited: 
Cumberland Bank v. G & S Implement Co., 


because the note had been paid in full, pursu- 
ant to T.C.A. § 47-3-602; by the same token, he 
had no liability as a guarantor because under 
the common law, the liability of a guarantor 
was discharged when the underlying debt had 
been paid in full. Cumberland Bank v.G &§ 
Implement Co., 211 S.W.3d 223, 2006 Tenn. 
App. LEXIS 528 (Tenn. Ct. App. 2006). 


211 S.W.3d 223, 2006 Tenn. App. LEXIS 528 
(Tenn. Ct. App. 2006). 
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NOTES TO DECISIONS 


1. In General. 

Trial court did not err in a foreclosure pro- 
ceeding by failing to consider the borrower’s 
attempt to tender payment on the note because 
the borrower did not tender payment in accor- 
dance with the terms of the note. According to a 
copy of a letter sent by the bank to the bor- 
rower, the borrower had tendered some type of 


document that did not meet the terms of the 
note and mortgage loan that obligated the bor- 
rower to repay the loan in US currency. Starkey 
v. Wells Fargo Bank, N.A., — S.W.3d —, 2019 
Tenn. App. LEXIS 190 (Tenn. Ct. App. Apr. 23, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 408 (Tenn. Aug. 14, 2019). 


47-3-604. Discharge by cancellation or renunciation. 


Cited: 
Cumberland Bank v. G & S Implement Co., 


211 S.W.3d 223, 2006 Tenn. App. LEXIS 528 
(Tenn. Ct. App. 2006). 


NOTES TO DECISIONS 


1. Applicability. 

Because the line of credit agreement was not 
a negotiable instrument, the statutes were not 
applicable; the promise was not for a fixed 


amount of money, but rather for the full amount 
of all advances. Synovus Bank v. Paczko, — 
S.W.3d —, 2015 Tenn. App. LEXIS 415 (Tenn. 
Ct. App. May 29, 2015). 


47-3-605. Discharge of endorsers and accommodation parties. 


Cited: 

Cumberland Bank v. G & S Implement Co., 
211 S.W.3d 223, 2006 Tenn. App. LEXIS 528 
(Tenn. Ct. App. 2006). 


Collateral References. 
What constitutes unjustifiable impairment of 


collateral, discharging parties to a negotiable 
instrument under UCC § 3-606(1)(b). 61 
A.L.R.5th 525. 


CHAPTER 4 
BANK DEPOSITS AND COLLECTIONS 


Part 1. General Provisions and Definitions 


Section 
47-4-104. Definitions and index of definitions. 


Part 2. Collection of Items — Depositary and Collecting Banks 


47-4-207. Transfer warranties. 
47-4-208. Presentment warranties. 


47-4-210. Security interest of collecting bank in items, accompanying documents and proceeds. 


PART 1 
GENERAL PROVISIONS AND DEFINITIONS 


47-4-103. Variation by agreement; measure of damages; action consti- 


tuting ordinary care. 


Law Reviews. 
Contractual Choice of Law and the Pruden- 


tial Foundations of Appellate Review (David 
Frisch), 56 Vand. L. Rev. 57 (2003). 


———— 
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Cited: 233 S.W.3d 263, 2007 Tenn. App. LEXIS 44 
C-Wood Lumber Co. v. Wayne County Bank, (Tenn. Ct. App. 2007). 


47-4-104. Definitions and index of definitions. 


(a) As used in this chapter, unless the context otherwise requires: 

(1) “Account” means any deposit or credit account with a bank, including 
a demand, time, savings, passbook, share draft, or like account, other than 
an account evidenced by a certificate of deposit; 

(2) “Afternoon” means the period of a day between twelve o’clock noon 
(12:00 noon) and twelve o’clock midnight (12:00 midnight); 

(3) “Banking day” means the part of a day on which a bank is open to the 
public for carrying on substantially all of its banking functions, except that 
any day that is not a banking day for purposes of federal reserve regulations, 
Regulation CC (12 C.F.R. 229.1, et seq., as may be amended from time to 
time) shall not be a banking day for purposes of this chapter or chapter 3 of 
this title; 

(4) “Clearing house” means an association of banks or other payors 
regularly clearing items; 

(5) “Customer” means a person having an account with a bank or for 
whom a bank has agreed to collect items, including a bank that maintains an 
account at another bank; 

(6) “Documentary draft” means a draft to be presented for acceptance or 
payment if specified documents, certificated securities (§ 47-8-102) or in- 
structions for uncertificated securities (§ 47-8-102), or other certificates, 
statements, or the like are to be received by the drawee or other payor before 
acceptance or payment of the draft; 

(7) “Draft” means a draft as defined in § 47-3-104 or an item, other than 
an instrument, that is an order; 

(8) “Drawee” means a person ordered in a draft to make payments; 

(9) “Item” means an instrument or a promise or order to pay money 
handled by a bank for collection or payment. The term does not include a 
payment order governed by chapter 4A of this title or a credit or debit card 
slip; 

(10) “Midnight (12:00 midnight) deadline” with respect to a bank is 
midnight on its next banking day following the banking day on which it 
receives the relevant item or notice or from which the time for taking action 
commences to run, whichever is later; 

(11) “Settle” means to pay in cash, by clearing-house settlement, in a 
charge or credit or by remittance, or otherwise as agreed. A settlement may 
be either provisional or final; and 

(12) “Suspends payments” with respect to a bank means that it has been 
closed by order of the supervisory authorities, that a public officer has been 
appointed to take it over, or that it ceases or refuses to make payments in the 
ordinary course of business. 
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(b) Other definitions applying to this chapter and the sections in which they 


appear are: 


“Agreement for electronic presentment.” § 47-4-110; 


“Bank.” § 47-4-105; 

“Collecting bank.” § 47-4-105; 
“Depositary bank.” § 47-4-105; 
“Intermediary bank.” § 47-4-105; 
“Payor bank.” § 47-4-105; 


“Presenting bank.” § 47-4-105; and 


“Presentment notice.” § 47-4-110; 


(c) “Control” as provided in § 47-7-106 and the following definitions in other 


chapters apply to this chapter: 
“Acceptance.” § 47-3-409; 
“Alteration.” § 47-3-407; 
“Cashier’s check.” § 47-3-104; 
“Certificate of deposit.” § 47-3-104; 
“Certified check.” § 47-3-409; 
“Check.” § 47-3-104; 
“Holder in due course.” § 47-3-302; 
“Instrument.” § 47-3-104; 
“Notice of dishonor.” § 47-3-503; 
“Order.” § 47-3-108; 
“Ordinary care.” § 47-3-108; 


“Person entitled to enforce.” § 47-3-301; 


“Presentment.” § 47-3-501; 
“Promise.” § 47-3-103; 
“Prove.” § 47-3-103; 

“Teller’s check.” § 47-3-104; and 


“Unauthorized signature.” § 47-3-403. 
(d) In addition, chapter 1 of this title contains general definitions and 
principles of construction and interpretation applicable throughout this chap- 


ter. 


History. 

Acts 1968, ch. 81, § 1 (4-104); 1995, ch. 397, 
§ 3; 1997, ch. 79,§ 17; 20038, ch. 62,§ 24; 2008, 
ch. 814, § 20. 


Amendments. 

The 2003 amendment added “except that any 
day that is not a banking day for purposes of 
federal reserve regulations, Regulation CC (12 
C.F.R. 229.1, et seq., as may be amended from 
time to time) shall not be a banking day for 
purposes of this chapter or chapter 3 of this 
title” in (a)(3). 


The 2008 amendment added “‘Control’ as 
provided in § 47-7-106 and” to the beginning of 
(c). 


Effective Dates. 
Acts 2003, ch. 62, § 25. May 1, 2003. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cited: 

Harber v. Leader Fed. Bank, 159 S.W.3d 545, 
2004 Tenn. App. LEXIS 377 (Tenn. Ct. App. 
2004). 


47-4-105. “Bank” — “Depositary bank”— “Payor bank” — “Intermedi- 
ary bank” — “Collecting bank”— “Presenting bank.” 


Cited: 
C-Wood Lumber Co. v. Wayne County Bank, 


233 S.W.3d 263, 2007 Tenn. App. LEXIS 44 
(Tenn. Ct. App. 2007). 
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47-4-111. Statute of limitations. 


Cited: 233 S.W.3d 263, 2007 Tenn. App. LEXIS 44 
C-Wood Lumber Co. v. Wayne County Bank, (Tenn. Ct. App. 2007). 


NOTES TO DECISIONS 


1. Tolling. tiffs did not toll the statute of limitations, given 

Breach of contract claim relating to plaintiffs’ that the medical records and a letter from 
account was barred by the three-year statute of plaintiff's physician failed to prove mental in- 
limitations because plaintiffs filed their com- capacity. Myers Vv. Peoples Bank of Ewing, oH 


plaint more than five years after the account Supp. 2d —, 2013 U.S. Dist. LEXIS 135611 
was closed, and contrary to plaintiffs’ conten- (fH. Tenn. Sept. 19, 2013). 


tion, the mental incapacity of one of the plain- 


PART 2 
COLLECTION OF ITEMS — DEPOSITARY AND 
COLLECTING BANKS 


47-4-207. Transfer warranties. 


(a) A customer or collecting bank that transfers an item and receives a 
settlement or other consideration warrants to the transferee and to any 
subsequent collecting bank that: 

(1) The warrantor is a person entitled to enforce the item; 

(2) All signatures on the item are authentic and authorized; 

(3) The item has not been altered; 

(4) The item is not subject to a defense or claim in recoupment (§ 47-3- 
305(a)) of any party that can be asserted against the warrantor; 

(5) The warrantor has no knowledge of any insolvency proceeding com- 
menced with respect to the maker or acceptor or, in the case of an unaccepted 
draft, the drawer; and 

(6) If the item is a payee-initiated demand draft, the creation of the item 
according to the terms on its face was authorized by the person on whose 
account the item is drawn. 

(b) If an item is dishonored, a customer or collecting bank transferring the 
item and receiving settlement or other consideration is obliged to pay the 
amount due on the item (i) according to the terms of the item at the time it was 
transferred, or (ii) if the transfer was of an incomplete item, according to its 
terms when completed as stated in §§ 47-3-115 and 47-3-407. The obligation of 
a transferor is owed to the transferee and to any subsequent collecting bank 
that takes the item in good faith. A transferor cannot disclaim its obligation 
under this subsection (b) by an endorsement stating that it is made “without 
recourse” or otherwise disclaiming liability. 

(c) Aperson to whom the warranties under subsection (a) are made and who 
took the item in good faith may recover from the warrantor as damages for 
breach of warranty an amount equal to the loss suffered as a result of the 
breach, but not more than the amount of the item plus expenses and loss of 
interest incurred as a result of the breach. 

(d) The warranties stated in subsection (a) cannot be disclaimed with 
respect to checks. Unless notice of a claim for breach of warranty is given to the 
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warrantor within thirty (30) days after the claimant has reason to know of the 
breach and the identity of the warrantor, the warrantor is discharged to the 
extent of any loss caused by the delay in giving notice of the claim. 

(e) Acause of action for breach of warranty under this section accrues when 
the claimant has reason to know of the breach. 

(f) A warrantor does not make the warranty under subdivision (a)(6) to a 
transferee or subsequent collecting bank who would not under then-applicable 
law make the same or a substantially identical warranty to the warrantor with 
respect to a payee-initiated draft transferred by the transferee or subsequent 
collecting bank to the warrantor. 


History. Effective Dates. 
Acts 19638, ch. 81, § 1 (4-207); Acts 1995, ch. Acts 2003, ch. 62, § 25. May 1, 2003. 
397, § 3; 2008, ch. 62, §§ 15-18. 


Amendments. 
The 2003 amendment added (a)(6) and (f). 


47-4-208. Presentment warranties. 


(a) If an unaccepted draft is presented to the drawee for payment or 
acceptance and the drawee pays or accepts the draft, (i) the person obtaining 
payment or acceptance, at the time of presentment, and (ii) a previous 
transferor of the draft, at the time of transfer, warrant to the drawee that pays 
or accepts the draft in good faith that: 

(1) The warrantor is, or was, at the time the warrantor transferred the 
draft, a person entitled to enforce the draft or authorized to obtain payment 
or acceptance of the draft on behalf of a person entitled to enforce the draft; 

(2) The draft has not been altered; 

(3) The warrantor has no knowledge that the signature of the purported 
drawer of the draft is unauthorized; and 

(4) Ifthe instrument is a payee-initiated demand draft, the creation of the 
draft according to the terms on its face was authorized by the person on 
whose account the instrument is drawn. 

(b) A drawee making payment may recover from a warrantor damages for 
breach of warranty equal to the amount paid by the drawee less the amount 
the drawee received or is entitled to receive from the drawer because of the 
payment. In addition, the drawee is entitled to compensation for expenses and 
loss of interest resulting from the breach. The right of the drawee to recover 
damages under this subsection is not affected by any failure of the drawee to 
exercise ordinary care in making payment. If the drawee accepts the draft (i) 
breach of warranty is a defense to the obligation of the acceptor, and (ii) if the 
acceptor makes payment with respect to the draft, the acceptor is entitled to 
recover from a warrantor for breach of warranty the amounts stated in this 
subsection. 

(c) If a drawee asserts a claim for breach of warranty under subsection (a) 
based on an unauthorized endorsement of the draft or an alteration of the 
draft, the warrantor may defend by proving that the endorsement is effective 
under § 47-3-404 or § 47-3-405 or the drawer is precluded under § 47-3-406 
or § 47-4-406 from asserting against the drawee the unauthorized endorse- 
ment or alteration. 
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(d) If G) a dishonored draft is presented for payment to the drawer or an 
endorser or (ii) any other item is presented for payment to a party obliged to 
pay the item, and the item is paid, the person obtaining payment and a prior 
transferor of the item warrant to the person making payment in good faith that 
the warrantor is, or was, at the time the warrantor transferred the item, a 
person entitled to enforce the item or authorized to obtain payment on behalf 
of a person entitled to enforce the item. The person making payment may 
recover from any warrantor for breach of warranty an amount equal to the 
amount paid plus expenses and loss of interest resulting from the breach. 

(e) The warranties stated in subsections (a) and (d) cannot be disclaimed 
with respect to checks. Unless notice of a claim for breach of warranty is given 
to the warrantor within thirty (30) days after the claimant has reason to know 
of the breach and the identity of the warrantor, the warrantor is discharged to 
the extent of any loss caused by the delay in giving notice of the claim. 

(f) A cause of action for breach of warranty under this section accrues when 
the claimant has reason to know of the breach. 

(g) A warrantor does not make the warranty under subdivision (a)(4) to a 
drawee who would not under then-applicable law make the same or substan- 
tially identical warranty to the warrantor with respect to a payee-initiated 
draft drawn on the warrantor and presented or transferred by the drawee. 


History. Effective Dates. 
Acts 1995, ch. 397, § 3; 2003, ch. 62, §§ 19- Acts 2003, ch. 62, § 25. May 1, 2003. 
22: 


Amendments. 
The 2003 amendment added (a)(4) and (g). 


47-4-210. Security interest of collecting bank in items, accompanying 
documents and proceeds. 


(a) A collecting bank has a security interest in an item and any accompany- 
ing documents or the proceeds of either: 

(1) Incase of an item deposited in an account, to the extent to which credit 
given for the item has been withdrawn or applied; 

(2) In case of an item for which it has given credit available for with- 
drawal as of right, to the extent of the credit given, whether or not the credit 
is drawn upon or there is a right of charge-back; or 

(3) If it makes an advance on or against the item. 

(b) If credit given for several items received at one time or pursuant to a 
single agreement is withdrawn or applied in part, the security interest 
remains upon all the items, any accompanying documents or the proceeds of 
either. For the purpose of this section, credits first given are first withdrawn. 

(c) Receipt by a collecting bank of a final settlement for an item is a 
realization on its security interest in the item, accompanying documents, and 
proceeds. So long as the bank does not receive final settlement for the item or 
give up possession of the item or possession or control of the accompanying 
documents for purposes other than collection, the security interest continues to 
that extent and is subject to chapter 9 of this title, but: 

(1) No security agreement is necessary to make the security interest 
enforceable (§ 47-9-203(b)(3)(A)). 
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(2) No filing is required to perfect the security interest; and 
(3) The security interest has priority over conflicting perfected security 
interests in the item, accompanying documents, or proceeds. 


History. 

Acts 1968, ch. 81, § 1 (4-208); T.C.A. § 47-4- 
208; Acts 1995, ch. 397, § 3; 2000, ch. 846, 
§ 13; 2008, ch. 814, § 21. 


Amendments. 
The 2008 amendment inserted “possession or 


control of the” in the second sentence of intro- 
ductory paragraph of (c). 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


PART 4 


RELATIONSHIP BETWEEN PAYOR BANK AND ITS 
CUSTOMER 


47-4-401. When bank may charge customer’s account. 


NOTES TO DECISIONS 


2. Actual Losses. 

Where the bank paid forged checks drawn on 
the customer’s trust account, the bank’s liabil- 
ity to the customer under the Uniform Com- 
mercial Code was limited to the actual losses 
sustained by the customer by the payment of 
the items under T.C.A. § 47-4-401; the trial 
court erred by awarding the customer the face 


value of two of the forged checks, because the 
funds in the trust account were not the prop- 
erty of the customer but were owned by the 
parties to real estate closings. Saturn & Mazer 
Title Servs. v. AmSouth Bank, — S.W.3d —, 
2008 Tenn. App. LEXIS 15 (Tenn. Ct. App. Jan. 
16, 2008). 


47-4-406. Customer’s duty to review statements of account. 


Cited: 
C-Wood Lumber Co. v. Wayne County Bank, 


233 S.W.3d 263, 2007 Tenn. App. LEXIS 44 
(Tenn. Ct. App. 2007). 


NOTES TO DECISIONS 


ANALYSIS 


i Purpose. 
5. Duty of Drawer. 


1. Purpose. 

Although plaintiffs husband’s unauthorized 
oral instructions to the bank to convert plain- 
tiffs certificate account to an instant access 
account did not trigger the one-year period for 
reporting losses due to unauthorized signa- 
tures provided in T.C.A. § 47-4-406, plaintiff 
ratified the conversion of the account by filing 
suit to enforce some of the provisions of the 
instant access account contract. Harber v. 
Leader Fed. Bank, 159 S.W.3d 545, 2004 Tenn. 
App. LEXIS 377 (Tenn. Ct. App. 2004), review 
or rehearing denied, In re Harber, — S.W.3d —, 
2005 Tenn. LEXIS 42 (Tenn. 2005). 

Majority of jurisdictions that have considered 
the one-year period of limitation set forth in 
T.C.A. § 47-4-406(f) of the Uniform Commer- 


cial Code have held that it is, in fact, a substan- 
tive rule of law and therefore, it should not be 
applied retroactively, because to do so would 
disturb a vested right or contractual obligation; 
the one-year limit in § 47-4-406 acts as a 
statutory prerequisite of notice, not as a statute 
of limitations within which a suit must be filed. 
Harber v. Leader Fed. Bank, 159 S.W.3d 545, 
2004 Tenn. App. LEXIS 377 (Tenn. Ct. App. 
2004), review or rehearing denied, In re Har- 
ber, — S.W.3d —, 2005 Tenn. LEXIS 42 (Tenn. 
2005). 

Bank customer’s claims against the bank for 
interest checks paid to her husband after he 
forged her signature were not barred by the 
one-year limit set forth in T.C.A. § 47-4-406, 
because the bank had issued the checks by 
drawing upon its own funds rather than by 
paying the checks in support of debit entries on 
plaintiffs account as required by T.C.A. § 47- 
4-406 in order to trigger a customer’s duty to 
discover and report an unauthorized signature. 
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Harber v. Leader Fed. Bank, 159 S.W.3d 545, 
2004 Tenn. App. LEXIS 377 (Tenn. Ct. App. 
2004), review or rehearing denied, In re Har- 
ber, — S.W.3d —, 2005 Tenn. LEXIS 42 (Tenn. 
2005). 


5. Duty of Drawer. 

Trial court properly granted a bank summary 
judgment because the evidence a customer of- 
fered was insufficient to create a genuine issue 
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of material fact as to whether the checks at 
issue were fraudulent; the customer was statu- 
tory precluded from arguing that the signa- 
tures on the checks were unauthorized, and'the 
bank records were mailed to his designated 
address, but he did not notify the bank of the 
fraudulent activity until well after the account 
had been closed due. Phillips v. S. Heritage 
Bank, — S.W.3d —, 2014 Tenn. App. LEXIS 591 
(Tenn. Ct. App. Sept. 25, 2014). 


CHAPTER 4A 
FUNDS TRANSFERS 


Part 1. General Provisions and Definitions 


Section 
47-4A-105. Other definitions. 
47-4A-106. Time payment order is received. 


47-4A-108. Relationship to Electronic Fund Transfer Act. 


Part 2. Issue and Acceptance of Payment Order 


47-4A-204. Refund of payment and duty of customer to report with respect to unauthorized 


payment order. 


PART 1 
GENERAL PROVISIONS AND DEFINITIONS 


47-4A-105. Other definitions. 
(a) In this chapter: 


(1) “Authorized account” means a deposit account of a customer in a bank 


designated by the customer as a source of payment of payment orders issued 
by the customer to the bank. If a customer does not so designate an account, 
any account of the customer is an authorized account if payment of a 
payment order from that account is not inconsistent with a restriction on the 
use of that account; 

(2) “Bank” means a person engaged in the business of banking and 
includes a savings bank, savings and loan association, credit union, and 
trust company. A branch or separate office of a bank is a separate bank for 
purposes of this chapter; 

(3) “Customer” means a person, including a bank, having an account with 
a bank or from whom a bank has agreed to receive payment orders; 

(4) “Funds-transfer business day” of a receiving bank means the part of a 
day during which the receiving bank is open for the receipt, processing, and 
transmittal of payment orders and cancellations and amendments of pay- 
ment orders; 

(5) “Funds-transfer system” means a wire transfer network, automated 
clearinghouse, or other communication system of a clearinghouse or other 
association of banks through which a payment order by a bank may be 
transmitted to the bank to which the order is addressed; 

(6) “Good faith” means honesty in fact and the observance of reasonable 
commercial standards of fair dealing; and 
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(7) “Prove” with respect to a fact means to meet the burden of establishing 
the fact (§ 47-1-201(b)(8)). 
(b) Other definitions applying to this chapter and the sections in which they 


appear are: 
“Acceptance” § 47-4A-209 
“Beneficiary” § 47-4A-1038 
“Beneficiary’s bank” § 47-4A-103 
“Executed” § 47-4A-301 
“Execution date” § 47-4A-301 
“Funds transfer” § 47-4A-104 
“Funds-transfer system rule” § 47-4A-501 
“Intermediary bank” § 47-4A-104 
“Originator” § 47-4A-104 
“Originator’s bank” § 47-4A-104 
“Payment by beneficiary’s bank to beneficiary” § 47-4A-405 
“Payment by originator to beneficiary” § 47-4A-406 
“Payment by sender to receiving bank” § 47-4A-403 
“Payment date” § 47-4A-401 
“Payment order” § 47-4A-103 
“Receiving bank” § 47-4A-103 
“Security procedure” § 47-4A-201 
“Sender” § 47-4A-103 
(c) The following definitions in chapter 4 of this title apply to this chapter: 
“Clearinghouse” § 47-4-104 
“Item” § 47-4-104 
“Suspends payments” § 47-4-104 


(d) In addition, chapter 1 of this title contains general definitions and 
principles of construction and interpretation applicable throughout this chap- 
ter. 


History. Effective Dates. 
Acts 1991, ch. 52, § 1; 2008, ch. 930, § 10. Acts 2008, ch. 930, § 15. July 1, 2008. 
Amendments. 


The 2008 amendment substituted “$ 47-1- 
201(b)(8)” for “8 47-1-201(8)” in (a)(7). 


47-4A-106. Time payment order is received. 


(a) The time of receipt of a payment order or communication cancelling or 
amending a payment order is determined by the rules applicable to receipt of 
a notice stated in § 47-1-202. A receiving bank may fix a cut-off time or times 
on a funds-transfer business day for the receipt and processing of payment 
orders and communications cancelling or amending payment orders. Different 
cut-off times may apply to payment orders, cancellations, or amendments, or to 
different categories of payment orders, cancellations, or amendments. A cut-off 
time may apply to senders generally or different cut-off times may apply to 
different senders or categories of payment orders. If a payment order or 
communication cancelling or amending a payment order is received after the 
close of a funds-transfer business day or after the appropriate cut-off time on 
a funds-transfer business day, the receiving bank may treat the payment order 
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or communication as received at the opening of the next funds-transfer 
business day. 

(b) Ifthis chapter refers to an execution date or payment date or states a day 
on which a receiving bank is required to take action, and the date or day does 
not fall on a funds-transfer business day, the next day that is a funds-transfer 
business day is treated as the date or day stated, unless the contrary is stated 


in this chapter. 


History. Effective Dates. 
Acts 1991, ch: 52,-§ 1;'2008) ch’ 930,'$.°11: Acts 2008, ch. 930, § 15. July 1, 2008. 
Amendments. 


The 2008 amendment substituted “§ 47-1- 
202” for “§ 47-1-201(27)” in (a). 


47-4A-108. Relationship to Electronic Fund Transfer Act. 


(a) Except as provided in subsection (b), this chapter does not apply to a 
funds transfer any part of which is governed by the Electronic Fund Transfer 
Act of 1978 (Title XX, Public Law 95-630, 92 Stat. 3728, 15 U.S.C. § 1693 et 
seq.) as amended from time to time. 

(b) This chapter applies to a funds transfer that is a remittance transfer as 
defined in the Electronic Fund Transfer Act, codified in 15 U.S.C. § 16980-1, as 
amended from time to time, unless the remittance transfer is an electronic 
fund transfer as defined in the Electronic Fund Transfer Act, codified in 15 
U.S.C. § 1693a, as amended from time to time. 

(c) In a funds transfer to which this chapter applies, in the event of an 
inconsistency between an applicable provision of this chapter and an appli- 
cable provision of the Electronic Fund Transfer Act, the provision of the 


Electronic Fund Transfer Act governs to the extent of the inconsistency. 


History. 
Acts 1991 ch..O2., 8 2201 GuCN Mod) Lk, 


Amendments. 

The 2013 amendment added “Except as pro- 
vided in subsection (b),” to the beginning of (a); 
and added (b) and (c). 


Effective Dates. 
Acts 2018, ch. 51, § 3. March 26, 2013. 


Collateral References. 

Validity, construction, and application of 
Electronic Fund Transfer Act (EFTA), and regu- 
lations promulgated thereunder, 15 U.S.C. 
8§ 1693 et seq. 46 A.L.R. Fed. 2d 478. 


COMMENTS TO OFFICIAL TEXT 


1. The Electronic Fund Transfer Act (EFTA), 
implemented by Regulation E, 12 C.F.R. Part 
1005, is a federal statute that covers aspects of 
electronic fund transfers involving consumers. 
EFTA also governs remittance transfers, de- 
fined in 15 U.S.C. Sec. 16930-1, which involve 
transfers of funds through electronic means by 
consumers to recipients in another country 
through persons or financial institutions that 
provide such transfers in the normal course of 
their business. Not all “remittance transfers” 
as defined in EFTA, however, qualify as “elec- 
tronic fund transfers” as defined under the 


EFTA, 15 U.S.C. Sec. 1693a(7). While Section 
4A-108(a) broadly states that Article 4A does 
not apply to any funds transfer that is governed 
in any part by EFTA, subsection (b) provides an 
exception. The purpose of Section 4A-108(b) is 
to allow this Article to apply to a funds transfer 
as defined in Section 4A-104(a) (see Section 
4A-102) that also is a remittance transfer as 
defined in EFTA, so long as that remittance 
transfer is not an electronic fund transfer as 
defined in EFTA. If the resulting application of 
this Article to an EFTA-defined “remittance 
transfer” that is not an EFTA-defined “elec- 
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tronic fund transfer” creates an inconsistency 
between an applicable provision of this Article 
and an applicable provision of EFTA, as a 
matter of federal supremacy, the provision of 
EFTA governs to the extent of the inconsis- 
tency. Section 4A-108(c). Of course, applicable 
choice of law principles or enforceable choice of 
law provisions in an applicable agreement will 
also affect whether Article 4A will apply to all 
or part of any funds transfer, including a remit- 
tance transfer. See Section 4A-507. The follow- 
ing examples assume that choice of law prin- 
ciples or an enforceable choice of law provision 
will lead a court to examine the applicability of 
Article 4A to the funds transfer. 

2. The following examples illustrate the rela- 
tionship between EFTA and this Article pursu- 
ant to Section 4A-108. Example 1. A commer- 
cial customer of Bank A sends a payment order 
to Bank A, instructing Bank A to transfer funds 
from its account at Bank A to the account of a 
consumer at Bank B. The funds transfer is 
executed by a payment order from Bank A to an 
intermediary bank and is executed by the in- 
termediary bank by means of a clearinghouse 
credit entry to the consumer’s account at Bank 
B (the beneficiary’s bank). The transfer into the 
consumer’s account is an electronic fund trans- 
fer as defined in 15 U.S.C. Sec. 1698a(7). Pur- 
suant to Section 4A-108(a), Article 4A does not 
apply to any part of the funds transfer because 
EFTA governs part of the funds transfer. The 
funds transfer is not a remittance transfer as 
defined in 15 U.S.C. Sec. 16930-1 because the 
originator is not a consumer customer. Thus 
Section 4A-108(b) does not apply. 

A court might, however, apply appropriate 
principles from Article 4A by analogy in analyz- 
ing any part of the funds transfer that is not 
subject to the provisions of EFTA or other law, 
such as the obligation of the intermediary bank 
to execute the payment order of the originator’s 
bank 

Example 2. A consumer originates a pay- 
ment order that is a remittance transfer as 
defined in 15 U.S.C. Sec. 16930-1 by providing 
the remittance transfer provider (Bank A) with 
cash in the amount of the transfer plus any 
relevant fees. The funds transfer is routed 
through an intermediary bank for final credit to 
the designated recipient’s account at Bank B. 
Bank A’s payment order identifies the desig- 
nated recipient by both name and account num- 
ber in Bank B, but the name and number 
provided identify different persons. This remit- 
tance transfer is not an electronic fund transfer 
as defined in 15 U.S.C. Sec. 1693a(7) because it 
is not initiated by electronic means from a 
consumer’s account, but does qualify as a funds 
transfer as defined in Section 4A-104. Both 
Article 4A and EFTA apply to the funds trans- 
fer. Sections 4A-102, 4A-108(a), (b). Article 4A’s 
provision on mistakes in identifying the desig- 
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nated beneficiary, Section 4A-207, would apply 
as long as not inconsistent with the governing 
EFTA provisions. Section 4A-108(c). 

Example 3. A consumer originates a pay- 
ment order from the consumer’s account at 
Bank A to the designated recipient’s account at 
Bank B located outside the United States. 
Bank A uses the CHIPS system to execute that 
payment order. The funds transfer is a remit- 
tance transfer as defined in 15 U.S.C. Sec. 
16930-1. This transfer is not an electronic fund 
transfer as defined in 15 U.S.C. Sec. 1693a(7) 
because of the exclusion for such types of trans- 
fers in 15 U.S.C. Sec. 1693a(7)(B), but qualifies 
as a funds transfer as defined in Section 4A- 
104. Under Sections 4A-102 and 4A-108(b), 
both Article 4A and EFTA apply to the funds 
transfer. The EFTA will prevail to the extent of 
any inconsistency between EFTA and Article 
4A. Section 4A-108(c). For example, suppose 
the consumer subsequently exercised the right 
to cancel the remittance transfer under the 
right given under EFTA and obtain a refund. 
Bank A would be required to comply with the 
EFTA rule concerning cancellation even if Ar- 
ticle 4A prevents Bank A from cancelling or 
reversing its payment order it sent to its receiv- 
ing bank. Section 4A-211. 

Example 4. A person fraudulently originates 
an unauthorized payment order from a con- 
sumer’s account through use of an online bank- 
ing interface. This transaction is an electronic 
fund transfer as defined in 15 U.S.C. Sec. 
1693a(7) and would be governed by EFTA and 
not Article 4A. Section 4A-108(a). Whether the 
funds transfer also qualifies as a remittance 
transfer under 15 U.S.C. Sec. 16930-1 does not 
matter to the application of Article 4A. 

Example 5. A person fraudulently originates 
an unauthorized payment order from a con- 
sumer’s account at Bank A through forging 
written documents that are provided in person 
to an employee of Bank A. This funds transfer 
is not an electronic fund transfer as defined in 
15 U.S.C. Sec. 1693a(7) because the fund trans- 
fer from the consumer’s account is not initiated 
by electronic means, but the funds transfer 
qualifies as a funds transfer as defined in 
Section 4A-104. Article 4A will apply to this 
funds transfer regardless of whether the funds 
transfer also qualifies as a remittance transfer 
under 15 U.S.C. Sec. 16930-1. If the funds 
transfer is not a remittance transfer, the provi- 
sions of Section 4A-108 are not implicated be- 
cause the funds transfer does not fall under 
EFTA, and the general scope provision of Ar- 
ticle 4A governs. Section 4A-102. If the funds 
transfer is a remittance transfer, and thus 
governed by EFTA, Section 4A-108(b) provides 
that Article 4A also applies. The provisions of 
Article 4A will allocate the loss arising from the 
unauthorized payment order as long as those 
provisions are not inconsistent with the provi- 
sions of the EFTA applicable to remittance 
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transfers. Section 4A-108(c). are further described in Official Comments 1 
3. Regulation J, 12 C.F.R. Part 210, of the and 2 to Section 4A-107. In addition, funds 


Federal Reserve Board addresses the applica- transfer system rules may be applicable pursu- 
tion of that regulation and EFTA to fund trans- ant to Section 4A-501. 
fers made through Fedwire. Fedwire transfers 


PART 2 
ISSUE AND ACCEPTANCE OF PAYMENT ORDER 


47-4A-204. Refund of payment and duty of customer to report with 
respect to unauthorized payment order. 


(a) If a receiving bank accepts a payment order issued in the name of its 

customer as sender which is: 
(i) Not authorized and not effective as the order of the customer under 
§ 47-4A-202;: or 
(ii) Not enforceable, in whole or in part, against the customer under 

§ 47-4A-208; 
the bank shall refund any payment of the payment order received from the 
customer to the extent the bank is not entitled to enforce payment and shall 
pay interest on the refundable amount calculated from the date the bank 
received payment to the date of the refund. However, the customer is not 
entitled to interest from the bank on the amount to be refunded if the customer 
fails to exercise ordinary care to determine that the order was not authorized 
by the customer and to notify the bank of the relevant facts within a reasonable 
time not exceeding ninety (90) days after the date the customer received 
notification from the bank that the order was accepted or that the customer’s 
account was debited with respect to the order. The bank is not entitled to any 
recovery from the customer on account of a failure by the customer to give 
notification as stated in this section. 

(b) Reasonable time under subsection (a) may be fixed by agreement as 
stated in § 47-1-302(b), but the obligation of a receiving bank to refund 
payment as stated in subsection (a) may not otherwise be varied by agreement. 


History. Effective Dates. 
Acts 1991, ch. 52, § 1; 2008, ch. 930, § 12. Acts 2008, ch. 9380, § 15. July 1, 2008. 
Amendments. 


The 2008 amendment substituted “§ 47-1- 
302(b)” for “§ 47-1-204(1)” in (b). 


CHAPTER 5 
LETTERS OF CREDIT 


Section 
47-5-103. Scope. 


47-5-101. Short title. 


Collateral References. ground for dishonor of presentment under let- 
Applicability of waiver or estoppel to pre- ter of credit under UCC § 5-114. 53 A.L.R.5th 
clude claim of nonconformance of documents as__ 667. 


47-5-102 COMMERCIAL INSTRUMENTS AND TRANSACTIONS LZ 


Validity, construction, and application of the tary Credits (UCP). 56 A.L.R.5th 565. 
Uniform Customs and Practice for Documen- 


47-5-102. Definitions. 


Collateral References. Uniform Customs and Practice for Documen- 
Validity, construction, and application of the tary Credits (UCP). 56 A.L.R.5th 565. 


47-5-103. Scope. 


(a) This article applies to letters of credit and to certain rights and 
obligations arising out of transactions involving letters of credit. 

(b) The statement of a rule in this article does not by itself require, imply, or 
negate application of the same or a different rule to a situation not provided for, 
or to a person not specified, in this article. 

(c) With the exception of this subsection, subsections (a) and (d), §§ 47-5- 
102(a)(9) and (10), 47-5-106(d), and 47-5-114(d), and except to the extent 
prohibited in §§ 47-1-302 and 47-5-117(d), the effect of this article may be 
varied by agreement or by a provision stated or incorporated by reference in an 
undertaking. A term in an agreement or undertaking generally excusing 
liability or generally limiting remedies for failure to perform obligations is not 
sufficient to vary obligations prescribed by this article. 

(d) Rights and obligations of an issuer to a beneficiary or a nominated 
person under a letter of credit are independent of the existence, performance, 
or nonperformance of a contract or arrangement out of which the letter of 
credit arises or which underlies it, including contracts or arrangements 
between the issuer and the applicant and between the applicant and the 
beneficiary. 


History. Collateral References. 
Acts 1998, ch. 675, § 1; 2008, ch. 9380, § 18. Validity, construction, and application of the 
Uniform Customs and Practice for Documen- 
Amendments. 


The 2008 amendment substituted “§§ 47-1- tary Credits (UCP). 56 A.L.R.5th 565. 
302” for “§§ 47-1-102(3)” in (c). 


Effective Dates. 
Acts 2008, ch. 930, § 15. July 1, 2008. 


47-5-104. Formal requirements. 


Collateral References. Uniform Customs and Practice for Documen- 
Validity, construction, and application of the tary Credits (UCP). 56 A.L.R.5th 565. 


47-5-106. Issuance, amendment, cancellation, and duration. 


Collateral References. Uniform Customs and Practice for Documen- 
Validity, construction, and application of the tary Credits (UCP). 56 A.L.R.5th 565. 


47-5-108. Issuer’s rights and obligations. 


Collateral References. Uniform Customs and Practice for Documen- 
Validity, construction, and application of the tary Credits (UCP). 56 A.L.R.5th 565. 
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47-5-109. Fraud and forgery. 


Cited: 


Hamilton-Ryker Group, LLC v. Keymon, — 
S.W.3d —, 2010 Tenn. App. LEXIS 55 (Tenn. Ct. 
App. Jan. 28, 2010); Ray v. Swanson Realty, 
LLC, — S.W.3d —, 2010 Tenn. App. LEXIS 350 
(Tenn. Ct. App. May 21, 2010). 


Collateral References. 

Applicability of waiver or estoppel to pre- 
clude claim of nonconformance of documents as 
ground for dishonor of presentment under let- 
ter of credit under UCC § 5-114. 53 A.L.R.5th 
667. 


47-5-112. Transfer of letter of credit. 


Collateral References. 
Validity, construction, and application of the 


Uniform Customs and Practice for Documen- 
tary Credits (UCP). 56 A.L.R.5th 565. 


47-5-116. Choice of law and forum. 


Collateral References. 
Validity, construction, and application of the 


Uniform Customs and Practice for Documen- 
tary Credits (UCP). 56 A.L.R.5th 565. 


CHAPTER 7 


UNIFORM COMMERCIAL CODE — DOCUMENTS OF 


Section 


47-7-101. 
47-7-102. 
47-7-103. 
47-7-104. 
47-7-105. 
47-7-106. 


47-7-201. 
47-7-202. 
47-7-203. 
47-7-204. 
47-7-205. 
47-7-206. 
47-7-207. 
47-7-208. 
47-7-209. 
47-7-210. 


47-7-301. 


47-7-302. 
47-7-303. 
47-7-304. 
47-7-305. 
47-7-306. 
47-7-307. 
47-7-308. 
47-7-309. 


47-7-401. 
47-7-402. 


TITLE 


Part 1. General Provisions 


Short title. 

Chapter definitions. 

Relation of chapter to treaty or statute. 
Negotiable and nonnegotiable document of title. 
Reissuance in alternative medium. 

Control of electronic document of title. 


Part 2. Warehouse Receipts: Special Provisions 


Person that may issue a warehouse receipt — Storage under bond. 
Form of warehouse receipt — Effect of omission. 

Liability for nonreceipt or misdescription. 

Duty of care — Contractual limitation of warehouse’s liability. 
Title under warehouse receipt defeated in certain cases. 
Termination of storage at warehouse’s option. 

Goods must be kept separate — Fungible goods. 

Altered warehouse receipts. 

Lien of warehouse. 


Enforcement of warehouse’s lien. 


Part 3. Bills of Lading: Special Provisions 


Liability for nonreceipt or misdescription — “Said to contain” — “Shipper’s weight, load, 
and count” — Improper handling. 

Through bills of lading and similar documents of title. 

Diversion — Reconsignment — Change of instructions. 

Tangible bills of lading in a set. 

Destination bills. 

Altered bills of lading. 

Lien of carrier. 

Enforcement of carrier’s lien. 

Duty of care — Contractual limitation of carrier’s liability. 


Part 4. Warehouse Receipts and Bills of Lading: General Obligations 


Irregularities in issue of receipt or bill or conduct of issuer. 
Duplicate document of title — Overissue. 
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Section 
47-7-403. Obligation of bailee to deliver — Excuse. 


47-7-404. 


47-7-501. 
47-7-502. 
47-7-503. 
47-7-504. 


47-7-505. 
47-7-506. 
47-7-507. 
47-7-508. 
47-7-509. 


47-7-601. 
47-7-602. 
47-7-603. 


No liability for good-faith delivery pursuant to document of title. 
Part 5. Warehouse Receipts and Bills of Lading: Negotiation and Transfer 


Form of negotiation and requirements of due negotiation. 

Rights acquired by due negotiation. 

Document of title to goods defeated in certain cases. 

Rights acquired in absence of due negotiation — Effect of diversion — Stoppage of 
delivery. 

Indorser not guarantor for other parties. 

Delivery without indorsement — Right to compel indorsement. 

Warranties on negotiation or delivery of document of title. 

Warranties of collecting bank as to documents of title. 

Adequate compliance with commercial contract. 


Part 6. Warehouse Receipts and Bills of Lading: Miscellaneous Provisions 


Lost, stolen, or destroyed documents of title. 
Judicial process against goods covered by negotiable document of title. 
Conflicting claims — Interpleader. 


Part 7. Miscellaneous Provisions 


47-7-701. Effective date. 
47-7-702. Repeals. 
47-7-703. Applicability. 
47-7-704. Savings clause. 
PART 1 
GENERAL PROVISIONS 


47-7-101. Short title. 


This chapter shall be known and may be cited as the “Uniform Commercial 


Code — Documents of Title.” 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

Official Comments in Article 7 (title 47, chap- 
ter 7): Copyright by the American Law Insti- 
tute and the National Conference of Commis- 
sioners on Uniform State Laws. Reprinted with 
permission of the Permanent Editorial Board of 
the Uniform Commercial Code. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
A47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 


and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Comparative Legislation. 

Uniform Commercial Code — Documents of 
Title: 

Ala. Code § 7-7-101 et seq. 

Ark. Code § 4-7-101 et seq. 

Ga. O.C.G.A. § 11-7-101 et seq. (prior ver- 
sion) 

Ky. Rev. Stat. Ann. § 355.7-101 et seq. (prior 
version) 

Miss. Code Ann. § 75-7-101 et seq. (prior 
version) 

Mo. Rev. Stat. § 400.7-101 et seq. (prior 
version) 

N.C. Gen. Stat. § 25-7-101 et seq. 

Va. Code § 8.7-101 et seq. (prior version) 
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47-7-102 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-101. 

Changes: Revised for style only. 

This Article is a revision of the 1962 Official 
Text with Comments as amended since 1962. 
The 1962 Official Text was a consolidation and 
revision of the Uniform Warehouse Receipts Act 
and the Uniform Bills of Lading Act, and em- 
braced the provisions of the Uniform Sales Act 
relating to negotiation of documents of title. 

This Article does not contain the substantive 
criminal provisions found in the Uniform Ware- 
house Receipts and Bills of Lading Acts. These 
criminal provisions are inappropriate to a Com- 
mercial Code, and for the most part duplicate 
portions of the ordinary criminal law relating to 
frauds. This revision deletes the former Section 
7-105 that provided that courts could apply a 
rule from Parts 2 and 3 by analogy to a situa- 
tion not explicitly covered in the provisions on 


47-7-102. Chapter definitions. 


warehouse receipts or bills of lading when it 
was appropriate. This is, of course, an unexcep- 
tional proposition and need not be stated ex- 
plicitly in the statute. Thus former Section 
7-105 has been deleted. Whether applying a 
rule by analogy to a situation is appropriate 
depends upon the facts of each case. 

The Article does not attempt to define the tort 
liability of bailees, except to hold certain 
classes of bailees to a minimum standard of 
reasonable care. For important classes of 
bailees, liabilities in case of loss, damages or 
destruction, as well as other legal questions 
associated with particular documents of title, 
are governed by federal statutes, international 
treaties, and in some cases regulatory state 
laws, which supersede the provisions of this 
Article in case of inconsistency. See Section 
7-108. 


(a) As used in this chapter, unless the context otherwise requires: 
(1) “Bailee” means a person that by a warehouse receipt, bill of lading, or 
other document of title acknowledges possession of goods and contracts to 


deliver them; 


(2) “Carrier” means a person that issues a bill of lading; 

(3) “Consignee” means a person named in a bill of lading to which or to 
whose order the bill promises delivery; 

(4) “Consignor” means a person named in a bill of lading as the person 
from which the goods have been received for shipment; 

(5) “Delivery order” means a record that contains an order to deliver goods 
directed to a warehouse, carrier, or other person that in the ordinary course 
of business issues warehouse receipts or bills of lading; 

(6) “Good faith” means honesty in fact in the conduct or transaction 


concerned; 


(7) “Goods” means all things that are treated as movable for the purposes 
of a contract for storage or transportation; 
(8) “Issuer” means a bailee that issues a document of title or, in the case 


of an unaccepted delivery order, the person that orders the possessor of goods 
to deliver. The term includes a person for which an agent or employee 
purports to act in issuing a document if the agent or employee has real or 
apparent authority to issue documents, even if the issuer did not receive any 
goods, the goods were misdescribed, or in any other respect the agent or 
employee violated the issuer’s instructions; 

(9) “Person entitled under the document” means the holder, in the case of 
a negotiable document of title, or the person to which delivery of the goods 
is to be made by the terms of, or pursuant to instructions in a record under, 
a nonnegotiable document of title; 

(10) “Record” means information that is inscribed on a tangible medium 
or that is stored in an electronic or other medium and is retrievable in 


47-7-102 


perceivable form; 
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(11) “Shipper” means a person that enters into a contract of transporta- 


tion with a carrier; 


(12) “Sign” means, with present intent to authenticate or adopt a record: 
(A) To execute or adopt a tangible symbol; or 
(B) To attach to or logically associate with the record an electronic 


sound, symbol, or process; and 


(13) “Warehouse” means a person engaged in the business of storing goods 


for hire. 


(b) Definitions in other chapters applying to this chapter and the sections in 


which they appear are: 


(1) “Contract for sale”, § 47-2-106; 


(2) “Lessee in the ordinary course of business”, § 47-2A-103; and 


(3) “Receipt” of goods, § 47-2-103. 


(c) In addition, chapter 1 of this title contains general definitions and 
principles of construction and interpretation applicable throughout this chap- 


ter. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 


and other documents of title, was repealed by | 


Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Bill of lading, § 47-1-201. 

Contract, § 47-1-201. 

Contract for sale, § 47-2-106. 

Definitions and index of definitions, § 47-2- 
103. 

Definitions and index of definitions, § 47-9- 
102. 

Delivery, § 47-1-201. 

Document of title, § 47-1-201. 

General definitions, 47-1-201. 

Liability for nonreceipt or misdescription, 
§ 47-7-208. 

Liability for nonreceipt or misdescription, 
“said to contain”, “shipper’s weight, load, and 
count”, improper handling, § 47-7-301. 

Obligation of good faith, § 47-1-203. 

Person, § 47-1-201. 

Purchase, § 47-1-201. 

Right, § 47-1-201. 

Warehouse receipt, § 47-1-201. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-102. 

Changes: New definitions of “carrier,” “good 
faith,” “record,” “sign,” and “shipper.” Other 
definitions revised to accommodate electronic 
mediums. 
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Purposes: 

1. “Bailee” is used in this Article as a blanket 
term to designate carriers, warehousemen and 
others who normally issue documents of title on 
the basis of goods which they have received. 
The definition does not, however, require actual 
possession of the goods. If a bailee acknowl- 
edges possession when it does not have posses- 
sion, the bailee is bound by sections of this 


Article which declare the “bailee’s” obligations. 
(See definition of “Issuer” in this section and 
Sections 7-203 and 7-301 on liability in case of 
non-receipt.) A “carrier” is one type of bailee 
and is defined as a person that issues a bill of 
lading. A “shipper” is a person who enters into 
the contract of transportation with the carrier. 
The definitions of “bailee,” “consignee,” “con- 
signor,” “goods”, and “issuer”, are unchanged in 
substance from prior law. “Document of title” is 
defined in Article 1, and may be in either 
tangible or electronic form. 

2. The definition of warehouse receipt con- 
tained in the general definitions section of this 
Act (Section 1-201) does not require that the 
issuing warehouse be “lawfully engaged” in 
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business or for profit. The warehouse’s compli- 
ance with applicable state regulations such as 
the filing of a bond has no bearing on the 
substantive issues dealt with in this Article. 
Certainly the issuer’s violations of law should 
not diminish its responsibility on documents 
the issuer has put in commercial circulation. 
But it is still essential that the business be 
storing goods “for hire” (Section 1-201 and this 
section). A person does not become a warehouse 
by storing its own goods. 

3. When a delivery order has been accepted 
by the bailee it is for practical purposes indis- 
tinguishable from a warehouse receipt. Prior to 
such acceptance there is no basis for imposing 
obligations on the bailee other than the ordi- 
nary obligation of contract which the bailee 
may have assumed to the depositor of the 
goods. Delivery orders may be either electronic 
or tangible documents of title. See definition of 
“document of title” in Section 1-201. 
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4. The obligation of good faith imposed by 
this Article and by Article 1, Section 1-304 
includes the observance of reasonable commer- 
cial standards of fair dealing. 

5. The definitions of “record” and “sign” are 
included to facilitate electronic mediums. See 
comment 9 to Section 9-102 discussing “record” 
and the comment to amended Section 2-103 
discussing “sign.” 

6. “Person entitled under the document” is 
moved from former Section 7-403. 

7. These definitions apply in this Article 
unless the context otherwise requires. The 
“context” is intended to refer to the context in 
which the defined term is used in the Uniform 
Commercial Code. The definition applies when- 
ever the defined term is used unless the context 
in which the defined term is used in the statute 
indicates that the term was not used in its 
defined sense. See comment to Section 1-201. 


47-7-103. Relation of chapter to treaty or statute. 


(a) This chapter is subject to any treaty or statute of the United States or 
regulatory statute of this state to the extent the treaty, statute, or regulatory 
statute is applicable. 

(b) This chapter does not modify or repeal any law prescribing the form or 
content of a document of title or the services or facilities to be afforded by a 
bailee, or otherwise regulating a bailee’s business in respects not specifically 
treated in this chapter. However, violation of such a law does not affect the 
status of a document of title that otherwise is within the definition of a 
document of title. 

(c) This chapter modifies, limits, and supersedes the federal Electronic 
Signatures in Global and National Commerce Act, compiled in 15 U.S.C. 
§ 7001 et seq., but does not modify, limit, or supersede § 101(c) of that act, 
codified in 15 U.S.C. § 7001(c), or authorize electronic delivery of any of the 
notices described in § 103(b) of that act, codified in 15 U.S.C. § 7003(b). 

(d) To the extent there is a conflict between this chapter and the Uniform 
Electronic Transactions Act (UETA), compiled chapter 10, part 1 of this title, 


this chapter governs. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 


Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Bill of lading, § 47-1-201. 

Duty of care, contractual limitation of carri- 
er’s liability, § 47-7-309. 

Duty of care, contractual limitation of ware- 
houseman’s liability, § 47-7-204. 

Form of warehouse receipt, effect of omission, 
§ 47-7-202, 

Irregularities in issue of receipt or bill or 
conduct of issuer, 47-7-401. 


47-7-104 


Obligation of bailee to deliver, excuse, § 47- 
7-403. 

Person that may issue a warehouse receipt, 
storage under bond, § 47-7-201. 
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Registrations, § 47-1-108. 
Termination of storage at warehouseman’s 
option, § 47-7-206. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Sections 7-103 and 10-104. 

Changes: Deletion of references to tariffs 
and classifications; incorporation of former Sec- 
tion 10-104 into subsection (b), provide for 
intersection with federal and state law govern- 
ing electronic transactions. 


Purposes: 

1. To make clear what would of course be true 
without the Section, that applicable Federal 
law is paramount. 

2. To make clear also that regulatory state 
statutes (such as those fixing or authorizing a 
commission to fix rates and prescribe services, 
authorizing different charges for goods of dif- 
ferent values, and limiting liability for loss to 
the declared value on which the charge was 
based) are not affected by the Article and are 
controlling on the matters which they cover 
unless preempted by federal law. The reference 
in former Section 7-103 to tariffs, classifica- 
tions, and regulations filed or issued pursuant 
to regulatory state statutes has been deleted as 
inappropriate in the modern era of diminished 
regulation of carriers and warehouses. If a 
regulatory scheme requires a carrier or ware- 
house to issue a tariff or classification, that 
tariff or classification would be given effect via 
the state regulatory scheme that this Article 
recognizes as controlling. Permissive tariffs or 


classifications would not displace the provi- 
sions of this act, pursuant to this section, but 
may be given effect through the ability of par- 
ties to incorporate those terms by reference into 
their agreement. 

3. The document of title provisions of this act 
supplement the federal law and regulatory 
state law governing bailees. This Article fo- 
cuses on the commercial importance and usage 
of documents of title. State ex. rel Public Service 
Commission v. Gunkelman & Sons, Inc., 219 
N.W.2d 853 (N.D. 1974). 

4. Subsection (c) is included to make clear the 
interrelationship between the federal Elec- 
tronic Signatures in Global and National Com- 
merce Act and this article and the conforming 
amendments to other articles of the Uniform 
Commercial Code promulgated as part of the 
revision of this article. Section 102 of the fed- 
eral act allows a State statute to modify, limit, 
or supersede the provisions of Section 101 of 
the federal act. See the comments to Revised 
Article 1, Section 1-108. 

5. Subsection (d) makes clear that once this 
article is in effect, its provisions regarding 
electronic commerce and regarding electronic 
documents of title control in the event there is 
a conflict with the provisions of the Uniform 
Electronic Transactions Act or other applicable 
state law governing electronic transactions. 


47-7-104. Negotiable and nonnegotiable document of title. 


(a) Except as otherwise provided in subsection (c), a document of title is 
negotiable if by its terms the goods are to be delivered to bearer or to the order 
of a named person. 

(b) A document of title other than one described in subsection (a) is 
nonnegotiable. A bill of lading that states that the goods are consigned to a 
named person is not made negotiable by a provision that the goods are to be 
delivered only against an order in a record signed by the same or another 
named person. 

(c) A document of title is nonnegotiable if, at the time it is issued, the 
document has a conspicuous legend, however expressed, that it is nonnego- 
tiable. 


History. 
Acts 2008, ch. 814, § 1. 


47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
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regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 
Bearer, § 47-1-201. 
Bill of lading, § 47-1-201. 


DOCUMENTS OF TITLE 


47-7-105 


Delivery, § 47-1-201. 

Document of title, § 47-1-201. 

Form of negotiation and requirements of due 
negotiation, § 47-7-501. 

Person, § 47-1-201. 

Rights acquired by due negotiation, § 47-7- 
502. 

Sign, § 47-7-102. 

Warehouse receipt, § 47-1-201. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provisions: 
None. 

Changes: Subsection (a) is revised to reflect 
modern style and trade practice. Subsection (b) 
is revised for style and medium neutrality. 
Subsection (c) is new. 


Purposes: 

1. This Article deals with a class of commer- 
cial paper representing commodities in storage 
or transportation. This “commodity paper” is to 
be distinguished from what might be called 
“money paper” dealt with in the Article of this 
Act on Commercial Paper (Article 3) and “in- 
vestment paper” dealt with in the Article of this 
Act on Investment Securities (Article 8). The 
class of “commodity paper” is designated “docu- 
ment of title” following the terminology of the 
Uniform Sales Act Section 76. Section 1-201. 
The distinctions between negotiable and non- 
negotiable documents in this section makes the 
most important subclassification employed in 
the Article, in that the holder of negotiable 
documents may acquire more rights than its 
transferor had (See Section 7-502). The former 
Section 7-104, which provided that a document 
of title was negotiable if it runs to a named 
person or assigns if such designation was rec- 
ognized in overseas trade, has been deleted as 
not necessary in light of current commercial 
practice. A document of title is negotiable only if 
it satisfies this section. “Deliverable on proper 


indorsement and surrender of this receipt” will 
not render a document negotiable. Bailees often 
include such provisions as a means of insuring 
return of nonnegotiable receipts for record pur- 
poses. Such language may be regarded as insis- 
tence by the bailee upon a particular kind of 
receipt in connection with delivery of the goods. 
Subsection (a) makes it clear that a document is 
not negotiable which provides for delivery to 
order or bearer only if written instructions to 
that effect are given by a named person. Either 
tangible or electronic documents of title may be 
negotiable if the document meets the require- 
ment of this section. 

2. Subsection (c) is derived from Section 
3-104(d). Prior to issuance of the document of 
title, an issuer may stamp or otherwise provide 
by a notation on the document that it is nonne- 
gotiable even if the document would otherwise 
comply with the requirement of subsection (a). 
Once issued as a negotiable document of title, 
the document cannot be changed from a nego- 
tiable document to a nonnegotiable document. 
A document of title that is nonnegotiable can- 
not be made negotiable by stamping or provid- 
ing a notation that the document is negotiable. 
The only way to make a document of title 
negotiable is to comply with subsection (a). A 
negotiable document of title may fail to be duly 
negotiated if the negotiation does not comply 
with the requirements for “due negotiation” 
stated in Section 7-501. 


47-7-105. Reissuance in alternative medium. 


(a) Upon request of a person entitled under an electronic document of title, 
the issuer of the electronic document may issue a tangible document of title as 
a substitute for the electronic document if: 

(1) The person entitled under the electronic document surrenders control 


of the document to the issuer; and 


(2) The tangible document when issued contains a statement that it is 
issued in substitution for the electronic document. 
(b) Upon issuance of a tangible document of title in substitution for an 
electronic document of title in accordance with subsection (a): 
(1) The electronic document ceases to have any effect or validity; and 
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(2) The person that procured issuance of the tangible document warrants 
to all subsequent persons entitled under the tangible document that the 
warrantor was a person entitled under the electronic document when the 
warrantor surrendered control of the electronic document to the issuer. 

(c) Upon request of a person entitled under a tangible document of title, the 
issuer of the tangible document may issue an electronic document of title as a 


substitute for the tangible document if: 


(1) The person entitled under the tangible document surrenders posses- 
sion of the document to the issuer; and 

(2) The electronic document when issued contains a statement that it is 
issued in substitution for the tangible document. 
(d) Upon issuance of an electronic document of title in substitution for a 

tangible document of title in accordance with subsection (c): 

(1) The tangible document ceases to have any effect or validity; and 

(2) The person that procured issuance of the electronic document war- 
rants to all subsequent persons entitled under the electronic document that 
the warrantor was a person entitled under the tangible document when the 
warrantor surrendered possession of the tangible document to the issuer. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 


and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Control of electronic document of title, § 47- 
7-106. 

Duplicate receipt or bill, overissue, § 47-7- 
402. 

Lost, stolen, or destroyed documents of title, 
§ 47-7-601. 

Person entitled under the document, § 47-7- 
102. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-104. 

Other relevant law: UNCITRAL Draft In- 
strument on the Carriage of Goods by Sea 
Transport Law. 


Purpose: 

1. This section allows for documents of title 
issued in one medium to be reissued in another 
medium. This section applies to both negotiable 
and nonnegotiable documents. This section sets 
forth minimum requirements for giving the 
reissued document effect and validity. The is- 
suer is not required to issue a document in an 
alternative medium and if the issuer chooses to 
do so, it may impose additional requirements. 
Because a document of title imposes obligations 
on the issuer of the document, it is imperative 
for the issuer to be the one who issues the 
substitute document in order for the substitute 
document to be effective and valid. 


2. The request must be made to the issuer by 
the person entitled to enforce the document of 
title (Section 7-102(a)(9)) and that person must 
surrender possession or control of the original 
document to the issuer. The reissued document 
must have a notation that it has been issued as 
a substitute for the original document. These 
minimum requirements must be met in order to 
give the substitute document effect and valid- 
ity. If these minimum requirements are not met 
for issuance of a substitute document of title, 
the original document of title continues to be 
effective and valid. Section 7-402. However, if 
the minimum requirements imposed by this 
section are met, in addition to any other re- 
quirements that the issuer may impose, the 
substitute document will be the document that 
is effective and valid. 

3. To protect parties who subsequently take 
the substitute document of title, the person who 
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procured issuance of the substitute document 
warrants that it was a person entitled under 
the original document at the time it surren- 
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dered possession or control of the original docu- 
ment to the issuer. This warranty is modeled 
after the warranty found in Section 4-209. 


47-7-106. Control of electronic document of title. 


(a) A person has control of an electronic document of title if a system 
employed for evidencing the transfer of interests in the electronic document 
reliably establishes that person as the person to which the electronic document 


was issued or transferred. 


(b) A system satisfies subsection (a), and a person is deemed to have control 
of an electronic document of title, if the document is created, stored, and 


assigned in such a manner that: 


(1) A single authoritative copy of the document exists which is unique, 
identifiable, and, except as otherwise provided in subdivisions (b)(4), (5), and 


(6), unalterable; 


(2) The authoritative copy identifies the person asserting control as: 

(A) The person to which the document was issued; or 

(B) If the authoritative copy indicates that the document has been 
transferred, the person to which the document was most recently 


transferred; 


(3) The authoritative copy is communicated to and maintained by the 
person asserting control or its designated custodian; 

(4) Copies or amendments that add or change an identified assignee of the 
authoritative copy can be made only with the consent of the person asserting 


control; 


(5) Each copy of the authoritative copy and any copy of a copy is readily 
identifiable as a copy that is not the authoritative copy; and 
(6) Any amendment of the authoritative copy is readily identifiable as 


authorized or unauthorized. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 


regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Delivery, § 47-1-201. 

Document of title, § 47-1-201. 

Form of negotiation and requirements of due 
negotiation, § 47-7-501. 

Reissuance in alternative medium, § 47-7- 
105. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: Uni- 
form Electronic Transactions Act Section 16. 


Purpose: 

1. The section defines “control” for electronic 
documents of title and derives its rules from the 
Uniform Electronic Transactions Act § 16 on 


transferrable records. Unlike UETA § 16, how- 
ever, a document of title may be reissued in an 
alternative medium pursuant to Section 7-105. 
At any point in time in which a document of 
title is in electronic form, the control concept of 
this section is relevant. As under UETA § 16, 


47-7-106 


the control concept embodied in this section 
provides the legal framework for developing 
systems for electronic documents of title. 

2. Control of an electronic document of title 
substitutes for the concept of indorsement and 
possession in the tangible document of title 
context. See Section 7-501. A person with a 
tangible document of title delivers the docu- 
ment by voluntarily transferring possession 
and a person with an electronic document of 
title delivers the document by voluntarily 
transferring control. (Delivery is defined in 
Section 1-201). 

3. Subsection (a) sets forth the general rule 
that the “system employed for evidencing the 
transfer of interests in the electronic document 
reliably establishes that person as the person to 
which the electronic document was issued or 
transferred.” The key to having a system that 
satisfies this test is that identity of the person 
to which the document was issued or trans- 
ferred must be reliably established. Of great 
importance to the functioning of the control 
concept is to be able to demonstrate, at any 
point in time, the person entitled under the 
electronic document. For example, a carrier 
may issue an electronic bill of lading by having 
the required information in a database that is 
encrypted and accessible by virtue of a pass- 
word. If the computer system in which the 
required information is maintained identifies 
the person as the person to which the electronic 
bill of lading was issued or transferred, that 
person has control of the electronic document of 
title. That identification may be by virtue of 
passwords or other encryption methods. Regis- 
try systems may satisfy this test. For example, 
see the electronic warehouse receipt system 
established pursuant to 7 C.F.R. Part 735. This 
Article leaves to the market place the develop- 
ment of sufficient technologies and business 
practices that will meet the test. An electronic 
document of title is evidenced by a record 
consisting of information stored in an electronic 
medium. Section 1-201. For example, a record 
in a computer database could be an electronic 
document of title assuming that it otherwise 
meets the definition of document of title. To the 
extent that third parties wish to deal in paper 
mediums, Section 7-105 provides a mechanism 
for exiting the electronic environment by hav- 
ing the issuer reissue the document of title in a 
tangible medium. Thus if a person entitled to 
enforce an electronic document of title causes 
the information in the record to be printed onto 
paper without the issuer’s involvement in issu- 
ing the document of title pursuant to Section 
7-105, that paper is not a document of title. 

4. Subsection (a) sets forth the general test 
for control. Subsection (b) sets forth a safe 
harbor test that if satisfied, results in control 
under the general test in subsection (a). The 
test in subsection (b) is also used in Section 
9-105 although Section 9-105 does not include 
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the general test of subsection (a). Under sub- 
section (b), at any point in time, a party should 
be able to identify the single authoritative copy 
which is unique and identifiable as the authori- 
tative copy. This does not mean that once cre- 
ated that the authoritative copy need be static 
and never moved or copied from its original 
location. To the extent that backup systems 
exist which result in multiple copies, the key to 
this idea is that at any point in time, the one 
authoritative copy needs to be unique and 
identifiable. 

Parties may not by contract provide that 
control exists. The test for control is a factual 
test that depends upon whether the general 
test in subsection (a) or the safe harbor in 
subsection (b) is satisfied. 

5. Article 7 has historically provided for 
rights under documents of title and rights of 
transferees of documents of title as those rights 
relate to the goods covered by the document. 
Third parties may possess or have control of 
documents of title. While misfeasance or negli- 
gence in failure to transfer or misdelivery of the 
document by those third parties may create 
serious issues, this Article has never dealt with 
those issues as it relates to tangible documents 
of title, preferring to leave those issues to the 
law of contracts, agency and tort law. In the 
electronic document of title regime, third party 
registry systems are just beginning to develop. 
It is very difficult to write rules regulating 
those third parties without some definitive 
sense of how the third party registry systems 
will be structured. Systems that are evolving to 
date tend to be “closed” systems in which all 
participants must sign on to the master agree- 
ment which provides for rights as against the 
registry system as well as rights among the 
members. In those closed systems, the docu- 
ment of title never leaves the system so the 
parties rely upon the master agreement as to 
rights against the registry for its failures in 
dealing with the document. This article con- 
templates that those “closed” systems will con- 
tinue to evolve and that the control mechanism 
in this statute provides a method for the par- 
ticipants in the closed system to achieve the 
benefits of obtaining control allowed by this 
article. 

This article also contemplates that parties 
will evolve open systems where parties need 
not be subject to a master agreement. In an 
open system a party that is expecting to obtain 
rights through an electronic document may not 
be a party to the master agreement. To the 
extent that open systems evolve by use of the 
control concept contained in this section, the 
law of contracts, agency, and torts as it applies 
to the registry’s misfeasance or negligence con- 
cerning the transfer of control of the electronic 
document will allocate the risks and liabilities 
of the parties as that other law now does so for 
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third parties who hold tangible documents and 
fail to deliver the documents. 


PART 2 
WAREHOUSE RECEIPTS: SPECIAL PROVISIONS 


47-7-201. Person that may issue a warehouse receipt — Storage under 
bond. 


(a) A warehouse receipt may be issued by any warehouse. 

(b) If goods, including distilled spirits and agricultural commodities, are 
stored under a statute requiring a bond against withdrawal or a license for the 
issuance of receipts in the nature of warehouse receipts, a receipt issued for the 
goods is deemed to be a warehouse receipt even if issued by a person that is the 





owner of the goods and is not a warehouse. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 


regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Relation of chapter to treaty or statute, § 47- 
1-103. 

Irregularities in issue of receipt or bill or 
conduct of issuer, § 47-7-401. 

Warehouse, § 47-7-102. 

Warehouse receipt, § 47-1-201. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-201. 
Changes: Update for style only. 


Purposes: It is not intended by re-enactment 
of subsection (a) to repeal any provisions of 
special licensing or other statutes regulating 
who may become a warehouse. Limitations on 


the transfer of the receipts and criminal sanc- 
tions for violation of such limitations are not 
impaired. Section 7-103. Compare Section 
7-401(4) on the liability of the issuer in such 
cases. Subsection (b) covers receipts issued by 
the owner for whiskey or other goods stored in 
bonded warehouses under such statutes as 26 
U.S.C. Chapter 51. 


47-7-202. Form of warehouse receipt — Effect of omission. 


(a) A warehouse receipt need not be in any particular form. 
(b) Unless a warehouse receipt provides for each of the following, the 
warehouse is liable for damages caused to a person injured by its omission: 
(1) A statement of the location of the warehouse facility where the goods 


are stored; 


(2) The date of issue of the receipt; 


(3) The unique identification code of the receipt; 

(4) Astatement whether the goods received will be delivered to the bearer, 
to a named person, or to a named person or its order; 

(5) The rate of storage and handling charges, unless goods are stored 
under a field warehousing arrangement, in which case a statement of that 
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fact is sufficient on a nonnegotiable receipt; 

(6) A description of the goods or the packages containing them; 

(7) The signature of the warehouse or its agent; 

(8) Ifthe receipt is issued for goods that the warehouse owns, either solely, 
jointly, or in common with others, a statement of the fact of that ownership; 


and 


(9) Astatement of the amount of advances made and of liabilities incurred 
for which the warehouse claims a lien or security interest, unless the precise 
amount of advances made or liabilities incurred, at the time of the issue of 
the receipt, is unknown to the warehouse or to its agent that issued the 
receipt, in which case a statement of the fact that advances have been made 
or liabilities incurred and the purpose of the advances or liabilities is 


sufficient. 


(c) Awarehouse may insert in its receipt any terms that are not contrary to 
chapters 1-9 of this title and do not impair its obligation of delivery under 
§ 47-7-403 or its duty of care under § 47-7-204. Any contrary provision is 


ineffective. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Bearer, § 47-1-201. 

Delivery, § 47-1-201. 

Goods, § 47-7-102. 

Irregularities in issue of receipt or bill or 
conduct of issuer, § 47-7-401. 

Person, § 47-1-201. 

Relation of chapter to treaty or statute, § 47- 
7-103. 

Security interest, § 47-1-201. 

Sign, § 47-7-102. 

Term, § 47-1-201. 

Warehouse, § 47-7-102. 

Warehouse receipt, § 47-1-201. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-202. 

Changes: Language is updated to accommo- 
date electronic commerce and to reflect modern 
style. 


Purposes: 

1. This section does not displace any particu- 
lar legislation that requires other terms in a 
warehouse receipt or that may require a par- 
ticular form of a warehouse receipt. This sec- 
tion does not require that a warehouse receipt 
be issued. A warehouse receipt that is issued 
need not contain any of the terms listed in 
subsection (b) in order to qualify as a ware- 
house receipt as long as the receipt falls within 
the definition of “warehouse receipt” in Article 
1. Thus the title has been changed to eliminate 


the phrase “essential terms” as provided in 
prior law. The only consequence of a warehouse 
receipt not containing any term listed in sub- 
section (b) is that a person injured by a term’s 
omission has a right as against the warehouse 
for harm caused by the omission. Cases, such as 
In re Celotex Corp., 134 B. R. 993 (Bankr. M.D. 
Fla. 1991), that held that in order to have a 
valid warehouse receipt all of the terms listed 
in this section must be contained in the receipt, 
are disapproved. 

2. The unique identification code referred to 
in subsection (b)(3) can include any combina- 
tion of letters, number, signs, and/or symbols 
that provide a unique identification. Whether 
an electronic or tangible warehouse receipt 
contains a signature will be resolved with the 
definition of sign in Section 7-102. 
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47-7-203. Liability for nonreceipt or misdescription. 


A party to or purchaser for value in good faith of a document of title, other 
than a bill of lading, that relies upon the description of the goods in the 
document may recover from the issuer damages caused by the nonreceipt or 
misdescription of the goods, except to the extent that: 

(1) The document conspicuously indicates that the issuer does not know 
whether all or part of the goods in fact were received or conform to the 
description, such as a case in which the description is in terms of marks or 
labels or kind, quantity, or condition, or the receipt or description is qualified 
by “contents, condition, and quality unknown”, “said to contain”, or words of 
similar import, if the indication is true; or 

(2) The party or purchaser otherwise has notice of the nonreceipt or 
misdescription. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Cross-References. 

Conspicuous, § 47-1-201. 

Document of title, § 47-1-201. 

Goods, § 47-7-102. 

Good faith, §§ 47-1-201, 47-7-102. 

Issuer, § 47-7-102. 

Liability for nonreceipt or misdescription, 
“Said to contain”, “shipper’s weight, load, and 
count”, improper handling, § 47-7-301. 

Notice, knowledge, § 47-1-202. 

Party, § 47-1-201. 

Purchaser, § 47-1-201. 

Receipt of goods, § 47-2-103. 

Value, § 47-1-204. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-203. 

Changes: Changes to this section are for 
style only. 


Purpose: This section is a simplified restate- 


racy of descriptions which are made by or in 
reliance upon information furnished by the 
depositor. The issuer is liable on documents 
issued by an agent, contrary to instructions of 
its principal, without receiving goods. No dis- 





ment of existing law as to the method by which claimer of the latter liability is permitted. 


a bailee may avoid responsibility for the accu- 


47-7-204. Duty of care — Contractual limitation of warehouse’s liabil- 
ity. 


(a) Awarehouse is liable for damages for loss of or injury to the goods caused 
by its failure to exercise care with regard to the goods that a reasonably careful 
person would exercise under similar circumstances. Unless otherwise agreed, 
the warehouse is not liable for damages that could not have been avoided by 
the exercise of that care. 

(b) Damages may be limited by a term in the warehouse receipt or storage 
agreement limiting the amount of liability in case of loss or damage beyond 
which the warehouse is not liable. Such a limitation is not effective with 
respect to the warehouse’s liability for conversion to its own use. On request of 
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the bailor in a record at the time of signing the storage agreement or within a 
reasonable time after receipt of the warehouse receipt, the warehouse’s 
liability may be increased on part or all of the goods covered by the storage 
agreement or the warehouse receipt. In this event, increased rates may be 
charged based on an increased valuation of the goods. 

(c) Reasonable provisions as to the time and manner of presenting claims 


and commencing actions based on the bailment may be included in the 


warehouse receipt or storage agreement. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Duty of care, contractual limitation of carri- 
er’s liability, § 47-7-309. 

Goods, § 47-7-102. 

Obligation of bailee to deliver, excuse, § 47- 
7-403. 

Reasonable time, § 47-1-205. 

Sign, § 47-7-102. 

Term, § 47-1-201. 

Value, § 47-1-204. 

Relation of chapter to treaty or statute, § 47- 
7-103. 

Variation by agreement, § 47-1-302. 

Warehouse, § 47-7-102. 

Warehouse receipt, § 47-1-201. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-204. 

Changes: Updated to reflect modern, stan- 
dard commercial practices. 


Purposes of Changes: 

1. Subsection (a) continues the rule without 
change from former Section 7-204 on the ware- 
house’s obligation to exercise reasonable care. 

2. Former Section 7-204(2) required that the 
term limiting damages do so by setting forth a 
specific liability per article or item or of a value 
per unit of weight. This requirement has been 
deleted as out of step with modern industry 
practice. Under subsection (b) a warehouse 
may limit its liability for damages for loss of or 
damage to the goods by a term in the ware- 
house receipt or storage agreement without the 
term constituting an impermissible disclaimer 
of the obligation of reasonable care. The parties 
cannot disclaim by contract the warehouse’s 
obligation of care. Section 1-302. For example, 
limitations based upon per unit of weight, per 
package, per occurrence, or per receipt as well 
as limitations based upon a multiple of the 
storage rate may be commercially appropriate. 
As subsection (d) makes clear, the states or the 
federal government may supplement this sec- 
tion with more rigid standards of responsibility 
for some or all bailees. 

3. Former Section 7-204(2) also provided that 
an increased rate can not be charged if contrary 


to a tariff. That language has been deleted. Ifa 
tariff is required under state or federal law, 
pursuant to Section 7-103(a), the tariff would 
control over the rule of this section allowing an 
increased rate. The provisions of a non-manda- 
tory tariff may be incorporated by reference in 
the parties’ agreement. See Comment 2 to Sec- 
tion 7-103. Subsection (c) deletes the reference 
to tariffs for the same reason that the reference 
has been omitted in subsection (b). 

4. As under former Section 7-204(2), subsec- 
tion (b) provides that a limitation of damages is 
ineffective if the warehouse has converted the 
goods to its own use. A mere failure to redeliver 
the goods is not conversion to the warehouse’s 
own use. See Adams v. Ryan & Christie Stor- 
age, Inc., 563 F. Supp. 409 (E.D. Pa. 1983) affd 
725 F.2d 666 (8rd Cir. 1983). Cases such as 
I.C.C. Metals Inc. v. Municipal Warehouse Co., 
409 N.E. 2d 849 (N.Y. Ct. App. 1980) holding 
that mere failure to redeliver results in a pre- 
sumption of conversion to the warehouse’s own 
use are disapproved. “Conversion to its own 
use” is narrower than the idea of conversion 
generally. Cases such as Lipman vy. Peterson, 
575 P.2d 19 (Kan. 1978) holding to the contrary 
are disapproved. 

5. Storage agreements commonly establish 
the contractual relationship between ware- 
houses and depositors who have an on-going 
relationship. The storage agreement may allow 
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for the movement of goods into and out of a 
warehouse without the necessity of issuing or 


DOCUMENTS OF TITLE 


47-7-206 


amending a warehouse receipt upon each entry 
or exit of goods from the warehouse. 


47-7-205. Title under warehouse receipt defeated in certain cases. 


A buyer in ordinary course of business of fungible goods sold and delivered 
by a warehouse that is also in the business of buying and selling such goods 
takes the goods free of. any claim under a warehouse receipt even if the receipt 
is negotiable and has been duly negotiated. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Buyer in ordinary course of business, § 47-1- 
201. 

Buyer of goods, § 47-9-320. 

Delivery, § 47-1-201. 

Form of negotiation and requirements of due 
negotiation, § 47-7-501. 

Effect of instructions, § 47-2-203. 

Fungible goods, § 47-1-201. 

Goods, § 47-7-102. 

Value, § 47-1-204. 

Warehouse, § 47-7-102. 

Warehouse receipt, § 47-1-201. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-205. 
Changes: Changes for style only. 


Purposes: 

1. The typical case covered by this section is 
that of the warehouse-dealer in grain, and the 
substantive question at issue is whether in case 
the warehouse becomes insolvent the receipt 
holders shall be able to trace and recover grain 
shipped to farmers and other purchasers from 
the elevator. This was possible under the old 
acts, although courts were eager to find estop- 
pels to prevent it. The practical difficulty of 
tracing fungible grain means that the preser- 
vation of this theoretical right adds little to the 
commercial acceptability of negotiable grain 
receipts, which really circulate on the credit of 
the warehouse. Moreover, on default of the 
warehouse, the receipt holders at least share in 
what grain remains, whereas retaking the 


grain from a good faith cash purchaser reduces 
the purchaser completely to the status of gen- 
eral creditor in a situation where there was 
very little the purchaser could do to guard 
against the loss. Compare 15 U.S.C. Section 
714p enacted in 1955. 

2. This provision applies to both negotiable 
and nonnegotiable warehouse receipts. The 
concept of due negotiation is provided for in 
7-501. The definition of “buyer in ordinary 
course” is in Article 1 and provides, among 
other things, that a buyer must either have 
possession or a right to obtain the goods under 
Article 2 in order to be a buyer in ordinary 
course. This section requires actual delivery of 
the fungible goods to the buyer in ordinary 
course. Delivery requires voluntary transfer of 
possession of the fungible goods to the buyer. 
See amended Section 2-103. This section is not 
satisfied by the delivery of the document of title 
to the buyer in ordinary course. 


47-7-206. Termination of storage at warehouse’s option. 


(a) A warehouse, by giving notice to the person on whose account the goods 
are held and any other person known to claim an interest in the goods, may 
require payment of any charges and removal of the goods from the warehouse 
at the termination of the period of storage fixed by the document of title or, if 
a period is not fixed, within a stated period not less than thirty (30) days after 
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the warehouse gives notice. If the goods are not removed before the date 
specified in the notice, the warehouse may sell them pursuant to § 47-7-210. 

(b) If a warehouse in good faith believes that goods are about to deteriorate 
or decline in value to less than the amount of its lien within the time provided 
in subsection (a) and § 47-7-210, the warehouse may specify in the notice 
given under subsection (a) any reasonable shorter time for removal of the 
goods and, if the goods are not removed, may sell them at public sale held not 
less than one (1) week after a single advertisement or posting. 

(c) If, as a result of a quality or condition of the goods of which the 
warehouse did not have notice at the time of deposit, the goods are a hazard to 
other property, the warehouse facilities, or other persons, the warehouse may 
sell the goods at public or private sale without advertisement or posting on 
reasonable notification to all persons known to claim an interest in the goods. 
If the warehouse, after a reasonable effort, is unable to sell the goods, it may 
dispose of them in any lawful manner and does not incur liability by reason of 
that disposition. 

(d) Awarehouse shall deliver the goods to any person entitled to them under 
this chapter upon due demand made at any time before sale or other 
disposition under this section. 

(e) A warehouse may satisfy its lien from the proceeds of any sale or 
disposition under this section but shall hold the balance for delivery on the 
demand of any person to which the warehouse would have been bound to 
deliver the goods. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


History. 
Acts 2008, ch. 814, § 1. 


Cross-References. 
Delivery, § 47-1-201. 
Document of title, § 47-1-201. 
Good faith, §§ 47-1-201, 47-7-102. 
Goods, § 47-7-102. 
Notice, knowledge, § 47-1-202. 
Notification, § 47-1-202. 
Obligation of bailee to deliver, excuse, § 47- 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 


7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


7-403. 

Person, § 47-1-201. 

Reasonable time, § 47-1-205. 

Relation of chapter to treaty or statute, § 47- 
7-103. 

Value, § 47-1-204. 

Warehouse, § 47-7-102. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-206. 
Changes: Changes for style. 


Purposes: 

1. This section provides for three situations 
in which the warehouse may terminate storage 
for reasons other then enforcement of its lien as 
permitted by Section 7-210. Most warehousing 
is for an indefinite term, the bailor being en- 
titled to delivery on reasonable demand. It is 


necessary to define the warehouse’s power to 
terminate the bailment, since it would be com- 
mercially intolerable to allow warehouses to 
order removal of the goods on short notice. The 
thirty day period provided where the document 
does not carry its own period of termination 
corresponds to commercial practice of comput- 
ing rates on a monthly basis. The right to 
terminate under subsection (a) includes a right 
to require payment of “any charges”, but does 
not depend on the existence of unpaid charges. 
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2. In permitting expeditious disposition of 
perishable and hazardous goods the pre-Code 
Uniform Warehouse Receipts Act, Section 34, 
made no distinction between cases where the 
warehouse knowingly undertook to store such 
goods and cases where the goods were discov- 
ered to be of that character subsequent to 
storage. The former situation presents no such 
emergency as justifies the summary power of 
removal and sale. Subsections (b) and (c) dis- 
tinguish between the two situations. The rea- 
son of this section should apply if the goods 
become hazardous during the course of storage. 
The process for selling the goods described in 
Section 7-210 governs the sale of goods under 
this section except as provided in subsections 
(b) and (c) for the situations described in those 
subsections respectively. 
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3. Protection of its lien is the only interest 
which the warehouse has to justify summary 
sale of perishable goods which are not hazard- 
ous. This same interest must be recognized 
when the stored goods, although not perish- 
able, decline in market value to a point which 
threatens the warehouse’s security. 

4. The right to order removal of stored goods 
is subject to provisions of the public warehous- 
ing laws of some states forbidding warehouses 
from discriminating among customers. Nor 
does the section relieve the warehouse of any 
obligation under the state laws to secure the 
approval of a public official before disposing of 
deteriorating goods. Such regulatory statutes 
and the regulations under them remain in force 
and operative. Section 7-103. 


47-7-207. Goods must be kept separate — Fungible gocds. 


(a) Unless the warehouse receipt provides otherwise, a warehouse shall keep 
separate the goods covered by each receipt so as to permit at all times 
identification and delivery of those goods. However, different lots of fungible 
goods may be commingled. 

(b) If different lots of fungible goods are commingled, the goods are owned in 
common by the persons entitled thereto and the warehouse is severally liable 
to each owner for that owner’s share. If, because of overissue, a mass of 
fungible goods is insufficient to meet all the receipts the warehouse has issued 
against it, the persons entitled include all holders to which overissued receipts 


have been duly negotiated. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1968, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 


Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Delivery, § 47-1-201. 
_ Form of negotiation and requirements of due 
negotiation, § 47-7-501. 

Fungible goods, § 47-1-201. 

Goods, § 47-7-102. 

Holder, § 47-1-201. 

Person, § 47-1-201. 

Warehouse, § 47-7-102. 

Warehouse receipt, § 47-1-201. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-207. 
Changes: Changes for style only. 


Purposes: No change of substance is made 
from former Section 7-207. Holders to whom 
overissued receipts have been duly negotiated 


shall share in a mass of fungible goods. Where 
individual ownership interests are merged into 
claims on a common fund, as is necessarily the 
case with fungible goods, there is no policy 
reason for discriminating between successive 
purchasers of similar claims. 
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47-7-208. Altered warehouse receipts. 


If a blank in a negotiable tangible warehouse receipt has been filled in 
without authority, a good-faith purchaser for value and without notice of the 
lack of authority may treat the insertion as authorized. Any other unauthor- 
ized alteration leaves any tangible or electronic warehouse receipt enforceable 
against the issuer according to its original tenor. 


History. 
Acts 2008, ch. 814, § 1. 


regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 19638, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 


Cross-References. 
Good faith, §§ 47-1-201, 47-7-102. 
Issuer, § 47-7-102. 
Notice, knowledge, § 47-1-202. 
Purchaser, § 47-1-201. 
Value, § 47-1-204. 
Warehouse receipt, § 47-1-201. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-208. 


tronic document of title systems should have 
protection against unauthorized access and un- 


Changes: To accommodate electronic docu- 
ments of title. 


Purposes: 

1. The execution of tangible warehouse re- 
ceipts in blank is a dangerous practice. As 
between the issuer and an innocent purchaser 
the risks should clearly fall on the former. The 
purchaser must have purchased the tangible 
negotiable warehouse receipt in good faith and 
for value to be protected under the rule of the 
first sentence which is a limited exception to 
the general rule in the second sentence. Elec- 


authorized changes. See 7-106. Thus the pro- 
tection for good faith purchasers found in the 
first sentence is not necessary in the context of 
electronic documents. 

2. Under the second sentence of this section, 
an unauthorized alteration whether made with 
or without fraudulent intent does not relieve 
the issuer of its liability on the warehouse 
receipt as originally executed. The unauthor- 
ized alteration itself is of course ineffective 
against the warehouse. The rule stated in the 
second sentence applies to both tangible and 
electronic warehouse receipts. 


47-7-209. Lien of warehouse. 


(a) A warehouse has a lien against the bailor on the goods covered by a 
warehouse receipt or storage agreement or on the proceeds thereof in its 
possession for charges for storage or transportation, including demurrage and 
terminal charges, insurance, labor, or other charges, present or future, in 
relation to the goods, and for expenses necessary for preservation of the goods 
or reasonably incurred in their sale pursuant to law. If the person on whose 
account the goods are held is liable for similar charges or expenses in relation 
to other goods whenever deposited and it is stated in the warehouse receipt or 
storage agreement that a lien is claimed for charges and expenses in relation 
to other goods, the warehouse also has a lien against the goods covered by the 
warehouse receipt or storage agreement or on the proceeds thereof in its 
possession for those charges and expenses, whether or not the other goods have 
been delivered by the warehouse. However, as against a person to which a 
negotiable warehouse receipt is duly negotiated, a warehouse’s lien is limited 
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to charges in an amount or at a rate specified in the warehouse receipt or, if no 
charges are so specified, to a reasonable charge for storage of the specific goods 
covered by the receipt subsequent to the date of the receipt. 

(b) A warehouse may also reserve a security interest against the bailor for 
the maximum amount specified on the receipt for charges other than those 
specified in subsection (a), such as for money advanced and interest. The 
security interest is governed by chapter 9 of this title. 

(c) A warehouse’s lien for charges and expenses under subsection (a) or a 
security interest under subsection (b) is also effective against any person that 
so entrusted the bailor with possession of the goods that a pledge of them by 
the bailor to a good-faith purchaser for value would have been valid. However, 
the lien or security interest is not effective against a person that before 
issuance of a document of title had a legal interest or a perfected security 
interest in the goods and that did not: 

(1) Deliver or entrust the goods or any document of title covering the 
goods to the bailor or the bailor’s nominee with: 
(A) Actual or apparent authority to ship, store, or sell; 
(B) Power to obtain delivery under § 47-7-403; or 
(C) Power of disposition under § 47-2A-304(2), § 47-2A-305(2), § 47-9- 
320, or § 47-9-321(c) or other statute or rule of law; or 
(2) Acquiesce in the procurement by the bailor or its nominee of any 
document. 

(d) A warehouse’s lien on household goods for charges and expenses in 
relation to the goods under subsection (a) is also effective against all persons 
if the depositor was the legal possessor of the goods at the time of deposit. In 
this subsection (d), “household goods” means furniture, furnishings, or per- 
sonal effects: used by the depositor in a dwelling. 

(e) A warehouse loses its lien on any goods that it voluntarily delivers or 


unjustifiably refuses to deliver. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 
Alienability of debtor’s rights, § 47-9-401. 
Attachment and enforceability of security in- 


terest, proceeds, supporting obligations, formal 
requisites, 47-9-203. 

Delivery, § 47-1-201. 

Document of title, § 47-1-201. 

Document of title to goods defeated in certain 
cases, § 47-7-503. 

Duty of care, contractual limitation of ware- 
houseman’s liability, § 47-7-204. 

Form of negotiation and requirements of due 
negotiation, § 47-7-501. 

Form of warehouse receipt, effect of omission, 
§ 47-7-202. 

Goods, § 47-7-102. 

Manner of seller’s tender of delivery, § 47-2- 
503. 

Money, § 47-1-201. 

Obligation of bailee to deliver, excuse, § 47- 
7-403. 

Perfection of security interests, § 47-9-312. 

Person, § 47-1-201. 

Priorities among conflicting security inter- 
ests in and agricultural liens, § 47-9-322. 

Priority of certain liens arising by operation 
of law, § 47-9-333. 


47-7-209 


Priority of rights of purchasers, § 47-9-331. 

Purchaser, § 47-1-201. 

Right, § 47-1-201. 

Rights acquired by due negotiation, § 47-7- 
502. 

Rights acquired in absence of due negotia- 
tion, effect of diversion, stoppage of delivery, 
§ 47-7-504. 
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Scope of secured transactions, § 47-9-109. 
Security interest, § 47-1-201. 

Value, § 47-1-204. 

Warehouse, § 47-7-102. 

Warehouse receipt, § 47-1-201. 


NOTES TO DECISIONS 


1. Warehouse Lien. 

Lessor did not unjustifiably refuse to deliver 
the machine which the lessee stored on the 
lessor’s property as the refusal to deliver was 
for unpaid storage rent for the good that was 


the subject of the agreement. Thus, the lessor 
did not lose its statutory lien right. B.W. Byrd 
Metal Fabricators, Inc. v. Alcoa, Inc., — S.W.3d 
—, 2019 Tenn. App. LEXIS 401 (Tenn. Ct. App. 
Aug. 19, 2019). 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provisions: For- 
mer Sections 7-209 and 7-508. 

Changes: Expanded to recognize warehouse 
lien when a warehouse receipt is not issued but 
goods are covered by a storage agreement. 


Purposes: 

1. Subsection (a) defines the warehouse’s 
statutory lien. Other than allowing a ware- 
house to claim a lien under this section when 
there is a storage agreement and not a ware- 
house receipt, this section remains unchanged 
in substance from former Section 7-209(1). Un- 
der the first sentence, a specific lien attaches 
automatically without express notation on the 
receipt or storage agreement with regard to 
goods stored under the receipt or the storage 
agreement. That lien is limited to the usual 
charges arising out of a storage transaction. 
Example 1: Bailor stored goods with a ware- 
house and the warehouse issued a warehouse 
receipt. A lien against those goods arose as set 
forth in subsection (a), the first sentence, for 
the charges for storage and the other expenses 
of those goods. The warehouse may enforce its 
lien under Section 7-210 as against the bailor. 
Whether the warehouse receipt is negotiable or 
nonnegotiable is not important to the ware- 
house’s rights as against the bailor. 

Under the second sentence, by notation on 
the receipt or storage agreement, the lien can 
be made a general lien extending to like 
charges in relation to other goods. Both the 
specific lien and general lien are as to goods in 
the possession of the warehouse and extend to 
proceeds from the goods as long as the proceeds 
are in the possession of the warehouse. The 
same rules apply whether the receipt is nego- 
tiable or non-negotiable. 

Example 2: Bailor stored goods (lot A) with a 
warehouse and the warehouse issued a ware- 
house receipt for those goods. In the warehouse 
receipt it is stated that the warehouse will also 
have a lien on goods covered by the warehouse 


receipt for storage charges and the other ex- 
penses for any other goods that are stored with 
the warehouse by the bailor. The statement 
about the lien on other goods does not specify 
an amount or a rate. Bailor then stored other 
goods (lot B) with the warehouse. Under sub- 
section (a), first sentence, the warehouse has a 
lien on the specific goods (lot A) covered by the 
warehouse receipt. Under subsection (a), sec- 
ond sentence, the warehouse has a lien on the 
goods in lot A for the storage charges and the 
other expenses arising from the goods in lot B. 
That lien is enforceable as against the bailor 
regardless of whether the receipt is negotiable 
or nonnegotiable. 

Under the third sentence, if the warehouse 
receipt is negotiable, the len as against a 
holder of that receipt by due negotiation is 
limited to the amount or rate specified on the 
receipt for the specific lien or the general lien, 
or, if none is specified, to a reasonable charge 
for storage of the specific goods covered by the 
receipt for storage after the date of the receipt. 

Example 3: Same facts as Example 1 except 
that the warehouse receipt is negotiable and 
has been duly negotiated (Section 7-501) to a 
person other than the bailor. Under the last 
sentence of subsection (a), the warehouse may 
enforce its lien against the bailor’s goods stored 
in the warehouse as against the person to 
whom the negotiable warehouse receipt has 
been duly negotiated. Section 7-502. That lien 
is limited to the charges or rates specified in the 
receipt or a reasonable charge for storage as 
stated in the last sentence of subsection (a). 

Example 4: Same facts as Example 2 except 
that the warehouse receipt is negotiable and 
has been duly negotiated (Section 7-501) to a 
person other than the bailor. Under the last 
sentence of subsection (a), the lien on lot A 
goods for the storage charges and the other 
expenses arising from storage of lot B goods is 
not enforceable as against the person to whom 
the receipt has been duly negotiated. Without a 


133 


statement of a specified amount or rate for the 
general lien, the warehouse’s general lien is not 
enforceable as against the person to whom the 
negotiable document has been duly negotiated. 
However, the warehouse lien for charges and 
expenses related to storage of lot A goods is still 
enforceable as against the person to whom the 
receipt was duly negotiated. 

Example 5: Same facts as Examples 2 and 4 
except the warehouse had stated on the nego- 
tiable warehouse receipt a specified amount or 
rate for the general lien on other goods (lot B). 
Under the last sentence of subsection (a), the 
general lien on lot A goods for the storage 
charges and the other expenses arising from 
storage of lot B goods is enforceable as against 
the person to whom the receipt has been duly 
negotiated. 

2. Under the second sentence of this section, 
an unauthorized alteration whether made with 
or without fraudulent intent does not relieve 
the issuer of its liability on the warehouse 
receipt as originally executed. The unauthor- 
ized alteration itself is of course ineffective 
against the warehouse. The rule stated in the 
second sentence applies to both tangible and 
electronic warehouse receipts. 

Example 6: Bailor stores goods with a ware- 
house and the warehouse issues a warehouse 
receipt that states that the warehouse is taking 
a security interest in the bailed goods for 
charges of storage, expenses, for money ad- 
vanced, for manufacturing services rendered, 
and all other obligations that the bailor may 
owe the warehouse. That is a security interest 
covered in all respects by Article 9. Subsection 
(b). As allowed by this section, a warehouse 
may rely upon its statutory possessory lien to 
protect its charges for storage and the other 
expenses related to storage. For those storage 
charges covered by the statutory possessory 
lien, the warehouse is not required to use a 
security interest under subsection (b). 

3. Subsections (a) and (b) validate the lien 
and security interest “against the bailor.” Un- 
der basic principles of derivative rights as pro- 
vided in Section 7-504, the warehouse lien is 
also valid as against parties who obtain their 
rights from the bailor except as otherwise pro- 
vided in subsection (a), third sentence, or sub- 
section (c). 

Example 7: Bailor stores goods with a ware- 
house and the warehouse issues a nonnego- 
tiable warehouse receipt that also claims a 
general lien in other goods stored with the 
warehouse. A lien on the bailed goods for the 
charges for storage and the other expenses 
arises under subsection (a). Bailor notifies the 
warehouse that the goods have been sold to 
Buyer and the bailee acknowledges that fact to 
the Buyer. Section 2-503. The warehouse lien 
for storage of those goods is effective against 
Buyer for both the specific lien and the general 


DOCUMENTS OF TITLE 


47-7-209 


lien. Section 7-504. 

Example 8: Bailor stores goods with a ware- 
house and the warehouse issues a nonnego- 
tiable warehouse receipt. A lien on the bailed 
goods for the charges for storage and the other 
expenses arises under subsection (a). Bailor 
grants a security interest in the goods while the 
goods are in the warehouse’s possession to 
Secured Party (SP) who properly perfects a 
security interest in the goods. See Revised 
9-312(d). The warehouse lien is superior in 
priority over SP’s security interest. See Revised 
9-203(b)(2) (debtor can grant a security interest 
to the extent of debtor’s rights in the collateral). 

Example 9: Bailor stores goods with a ware- 
house and the warehouse issues a negotiable 
warehouse receipt. A lien on the bailed goods 
for the charges for storage and the other ex- 
penses arises under subsection (a). Bailor 
grants a security interest in the negotiable 
document to SP. SP properly perfects its inter- 
est in the negotiable document by taking pos- 
session through a “due negotiation.” Revised 
9-312(c). SP’s security interest is subordinate to 
the warehouse lien. Section 7-209(a), third sen- 
tence. Given that bailor’s rights are subject to 
the warehouse lien, the bailor cannot grant to 
the SP greater rights than the bailor has under 
Section 9-203(b)(2), perfection of the security 
interest in the negotiable document and the 
goods covered by the document through SP’s 
filing of a financing statement should not give a 
different result. 

As against third parties who have interests 
in the goods prior to the storage with the 
warehouse, subsection (c) continues the rule 
under the prior uniform statutory provision 
that to validate the lien or security interest of 
the warehouse, the owner must have entrusted 
the goods to the depositor, and that the circum- 
stances must be such that a pledge by the 
depositor to a good faith purchaser for value 
would have been valid. Thus the owner’s inter- 
est will not be subjected to a lien or security 
interest arising out of a deposit of its goods by a 
thief. The warehouse may be protected because 
of the actual, implied or apparent authority of 
the depositor, because of a Factor’s Act, or 
because of other circumstances which would 
protect a bona fide pledgee, unless those cir- 
cumstances are denied effect under the second 
sentence of subsection (c). The language of 
Section 7-503 is brought into subsection (c) for 
purposes of clarity. The comments to Section 
7-503 are helpful in interpreting delivery, en- 
trustment or acquiescence. 

Where the third party is the holder of a 
security interest, obtained prior to the issuance 
of a negotiable warehouse receipt, the rights of 
the warehouse depend on the priority given to a 
hypothetical bona fide pledgee by Article 9, 
particularly Section 9-322. Thus the special 
priority granted to statutory liens by Section 
9-333 does not apply to liens under subsection 


47-7-210 


(a) of this section, since subsection (c), second 
sentence, “expressly provides otherwise” within 
the meaning of Section 9-333. 

Example 10: Bailor grants a perfected secu- 
rity interest in the goods to SP prior to storage 
of the goods with the warehouse. Bailor then 
stores goods with the warehouse and the ware- 
house issues a warehouse receipt for the goods. 
A warehouse lien on the bailed goods for the 
charges for storage or other expenses arises 
under subsection (a). The warehouse lien is not 
effective as against SP unless SP entrusted the 
goods to the bailor with actual or apparent 
authority to ship store, or sell the goods or with 
power of disposition under subsection (c)(1) or 
acquiesced in the bailor’s procurement of a 
document of title under subsection (c)(2). This 
result obtains whether the receipt is negotiable 
or nonnegotiable. 

Example 11: Sheriff who had lawfully repos- 
sessed household goods in an eviction action 
stored the goods with a warehouse. A lien on 
the bailed goods arises under subsection (a). 
The lien is effective as against the owner of the 
goods. Subsection (d). 

4, As under previous law, this section creates 
a statutory possessory lien in favor of the 
warehouse on the goods stored with the ware- 
house or on the proceeds of the goods. The 
warehouse loses its lien if it loses possession of 
the goods or the proceeds. Subsection (e). 

5. Where goods have been stored under a 
non-negotiable warehouse receipt and are sold 
by the person to whom the receipt has been 
issued, frequently the goods are not withdrawn 
by the new owner. The obligations of the seller 
of the goods in this situation are set forth in 
Section 2-503(4) on tender of delivery and in- 
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clude procurement of an acknowledgment by 
the bailee of the buyer’s right to possession of 
the goods. If a new receipt is requested, such an 
acknowledgment can be withheld until storage 
charges have been paid or provided for. The 
statutory lien for charges on the goods sold, 
granted by the first sentence of subsection (a), 
continues valid unless the bailee gives it up. 
See Section 7-403. But once a new receipt is 
issued to the buyer, the buyer becomes “the 
person on whose account the goods are held” 
under the second sentence of subsection (a); 
unless the buyer undertakes liability for 
charges in relation to other goods stored by the 
seller, there is no general lien against the buyer 
for such charges. Of course, the bailee may 
preserve the general lien in such a case either 
by an arrangement by which the buyer “is 
liable for” such charges, or by reserving a 
security interest under subsection (b). 

6. A possessory warehouse lien arises as 
provided under subsection (a) if the parties to 
the bailment have a storage agreement or a 
warehouse receipt is issued. In the modern 
warehouse, the bailor and the bailee may enter 
into a master contract governing the bailment 
with the bailee and bailor keeping track of the 
goods stored pursuant to the master contract by 
notation on their respective books and records 
and the parties send notification via electronic 
communication as to what goods are covered by 
the master contract. Warehouse receipts are 
not issued. See Comment 4 to Section 7-204. 
There is no particular form for a warehouse 
receipt and failure to contain any of the terms 
listed in Section 7-202 does not deprive the 
warehouse of its lien that arises under subsec- 
tion (a). See the comment to Section 7-202. 


47-7-210. Enforcement of warehouse’s lien. 


(a) Except as otherwise provided in subsection (b), a warehouse’s lien may be 
enforced by public or private sale of the goods, in bulk or in packages, at any 
time or place and on any terms that are commercially reasonable, after 
notifying all persons known to claim an interest in the goods. The notification 
must include a statement of the amount due, the nature of the proposed sale, 
and the time and place of any public sale. The fact that a better price could 
have been obtained by a sale at a different time or in a method different from 
that selected by the warehouse is not of itself sufficient to establish that the 
sale was not made in a commercially reasonable manner. The warehouse sells 
in a commercially reasonable manner if the warehouse sells the goods in the 
usual manner in any recognized market therefore, sells at the price current in 
that market at the time of the sale, or otherwise sells in conformity with 
commercially reasonable practices among dealers in the type of goods sold. A 
sale of more goods than apparently necessary to be offered to ensure satisfac- 
tion of the obligation is not commercially reasonable, except in cases covered by 
the preceding sentence. 
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(b) A warehouse may enforce its lien on goods, other than goods stored by a 
merchant in the course of its business, only if the following requirements are 
satisfied: 

(1) All persons known to claim an interest in the goods must be notified; 
(2) The notification must include an itemized statement of the claim, a 

description of the goods subject to the lien, a demand for payment within a 

specified time not less than 10 (ten) days after receipt of the notification, and 

a conspicuous statement that unless the claim is paid within that time the 

goods will be advertised for sale and sold by auction at a specified time and 

place; 

(3) The sale must conform to the terms of the notification; 

(4) The sale must be held at the nearest suitable place to where the goods 
are held or stored; and 

(5) After the expiration of the time given in the notification, an advertise- 
ment of the sale must be published once a week for two (2) weeks 
consecutively in a newspaper of general circulation where the sale is to be 
held. The advertisement must include a description of the goods, the name 
of the person on whose account the goods are being held, and the time and 
place of the sale. The sale must take place at least fifteen (15) days after the 
first publication. If there is no newspaper of general circulation where the 
sale is to be held, the advertisement must be posted at least ten (10) days 
before the sale in not fewer than six (6) conspicuous places in the neighbor- 
hood of the proposed sale. 

(c) Before any sale pursuant to this section, any person claiming a right in 
the goods may pay the amount necessary to satisfy the lien and the reasonable 
expenses incurred in complying with this section. In that event, the goods may 
not be sold but must be retained by the warehouse subject to the terms of the 
receipt and this chapter. 

(d) A warehouse may buy at any public sale held pursuant to this section. 

(e) A purchaser in good faith of goods sold to enforce a warehouse’s lien 
takes the goods free of any rights of persons against which the lien was valid, 
despite the warehouse’s noncompliance with this section. 

(f) Awarehouse may satisfy its lien from the proceeds of any sale pursuant 
to this section but shall hold the balance, if any, for delivery on demand to any 
person to which the warehouse would have been bound to deliver the goods. 

(g) The rights provided by this section are in addition to all other rights 
allowed by law to a creditor against a debtor. 

(h) Ifa lien is on goods stored by a merchant in the course of its business, the 
lien may be enforced in accordance with subsection (a) or (b). 

(i) A warehouse is liable for damages caused by failure to comply with the 
requirements for sale under this section and, in case of willful violation, is 
liable for conversion. 


History. 47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
Acts 2008, ch. 814, § 1. 47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1968, ch. 81, § 1 

Compiler’s Notes. (7-101: — 7-106(1); 7-20), 7-210,;7-801i— 
This revised chapter 7 replaces former chap- 7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
ter 7, effective July 1, 2008. 7-603); 2000, ch. 846, § 15), concerning the 


Former chapter 7, §§ 47-7-101 — 47-7-106, Uniform Commercial Code, documents of title, 


47-7-301 


regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 
Bill of lading, § 47-1-201. 
Conflicting claims, interpleader, § 47-7-603. 
Conspicuous, § 47-1-201. 
Creditor, § 47-1-201. 
Default, title 47, ch. 9, part 6. 
Delivery, § 47-1-201. 
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Document of title, § 47-1-201. 

Good faith, §§ 47-1-201, 47-7-102. 

Goods, § 47-7-102. 

Notification, § 47-1-202. 

Notifies, § 47-1-202. 

Obligation of bailee to deliver, excuse, § 47- 
7-403. 

Person, § 47-1-201. 

Purchaser, § 47-1-201. 

Right, § 47-1-201. 

Seller’s resale including contract for resale, 
§: 47-2-706. 

Term, § 47-1-201. 

Warehouse, § 47-7-102. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-210. 

Changes: Update to accommodate electronic 
commerce and for style. 


Purposes: 

1. Subsection (a) makes “commercial reason- 
ableness” the standard for foreclosure proceed- 
ings in all cases except non-commercial storage 
with a warehouse. The latter category em- 
braces principally storage of household goods 
by private owners; and for such cases the de- 
tailed provisions as to notification, publication 
and public sale are retained in subsection (b) 
with one change. The requirement in former 
Section 7-210(2)(b) that the notification must 
be sent in person or by registered or certified 
mail has been deleted. Notification may be sent 
by any reasonable means as provided in Section 
1-202. The swifter, more flexible procedure of 
subsection (a) is appropriate to commercial 
storage. Compare seller’s power of resale on 
breach by buyer under the provisions of the 


Article on Sales (Section 2-706). Commercial 
reasonableness is a flexible concept that allows 
for a wide variety of actions to satisfy the rule of 
this section, including electronic means of post- 
ing and sale. 

2. The provisions of subsections (d) and (e) 
permitting the bailee to bid at public sales and 
confirming the title of purchasers at foreclosure 
sales are designed to secure more bidding and 
better prices and remain unchanged from for- 
mer Section 7-210. 

3. A warehouses may have recourse to an 
interpleader action in appropriate circum- 
stances. See Section 7-603. 

4. If a warehouse has both a warehouse lien 
and a security interest, the warehouse may 
enforce both the lien and the security interest 
simultaneously by using the procedures of Ar- 
ticle 9. Section 7-210 adopts as its touchstone 
“commercial reasonableness” for the enforce- 
ment of a warehouse lien. Following the proce- 
dures of Article 9 satisfies “commercial reason- 
ableness.” 


PART 3 
BILLS OF LADING: SPECIAL PROVISIONS 


47-7-301. Liability for nonreceipt or misdescription — “Said to con- 
tain” — “Shipper’s weight, load, and count” — Improper 
handling. | 


(a) A consignee of a nonnegotiable bill of lading which has given value in 
good faith, or a holder to which a negotiable bill has been duly negotiated, 
relying upon the description of the goods in the bill or upon the date shown in 
the bill, may recover from the issuer damages caused by the misdating of the 
bill or the nonreceipt or misdescription of the goods, except to the extent that 
the bill indicates that the issuer does not know whether any part or all of the 
goods in fact were received or conform to the description, such as in a case in 
which the description is in terms of marks or labels or kind, quantity, or 
condition or the receipt or description is qualified by “contents or condition of 
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contents of packages unknown”, “said to contain”, “shipper’s weight, load, and 
count,” or words of similar import, if that indication is true. 

(b) If goods are loaded by the issuer of a bill of lading: 

(1) The issuer shall count the packages of goods if shipped in packages 
and ascertain the kind and quantity if shipped in bulk; and 

(2) Words such as “shipper’s weight, load, and count,” or words of similar 
import indicating that the description was made by the shipper are ineffec- 
tive except as to goods concealed in packages. 

(c) If bulk goods are loaded by a shipper that makes available to the issuer 
of a bill of lading adequate facilities for weighing those goods, the issuer shall 
ascertain the kind and quantity within a reasonable time after receiving the 
shipper’s request in a record to do so. In that case, “shipper’s weight” or words 
of similar import are ineffective. 

(d) The issuer of a bill of lading, by including in the bill the words “shipper’s 
weight, load, and count,” or words of similar import, may indicate that the 
goods were loaded by the shipper, and, if that statement is true, the issuer is 
not liable for damages caused by the improper loading. However, omission of 
such words does not imply liability for damages caused by improper loading. 

(e) A shipper guarantees to an issuer the accuracy at the time of shipment 
of the description, marks, labels, number, kind, quantity, condition, and 
weight, as furnished by the shipper, and the shipper shall indemnify the issuer 
against damage caused by inaccuracies in those particulars. This right of 
indemnity does not limit the issuer’s responsibility or liability under the 


contract of carriage to any person other than the shipper. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-3809, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 
Bill of lading, § 47-1-201. 
Consignee, § 47-7-102. 
Document of title, § 47-1-201. 
Duty of care, contractual limitation of carri- 
er’s liability, § 47-7-309. 
Form of negotiation and requirements of due 
negotiation, § 47-7-501. 
Good faith, §§ 47-1-201, 47-7-102. 
Goods, § 47-7-102. 
Holder, § 47-1-201. 
Issuer, § 47-7-102. 
Liability for nonreceipt or misdescription, 
47-7-203. 
Notice, knowledge, § 47-1-202. 
Party, § 47-1-201. 
Purchaser, § 47-1-201. 
Receipt of goods, § 47-2-103. 
Value, § 47-1-204. 


On 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-301. 

Changes: Changes for clarity, style and to 
recognize deregulation in the transportation 
industry. 


Purposes: 
1. This section continues the rules from for- 


mer Section 7-301 with one substantive change. 
The obligations of the issuer of the bill of lading 
under former subsections (2) and (3) were lim- 
ited to issuers who were common carriers. Sub- 
sections (b) and (c) apply the same rules to all 
issuers not just common carriers. This section 
is compatible with the policies stated in the 
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federal Bills of Lading Act, 49 U.S.C. § 80113 
(2000). 

2. The language of the pre-Code Uniform 
Bills of Lading Act suggested that a carrier is 
ordinarily liable for damage caused by im- 
proper loading, but may relieve itself of liability 
by disclosing on the bill that shipper actually 
loaded. A more accurate statement of the law is 
that the carrier is not liable for losses caused by 
act or default of the shipper, which would 
include improper loading. D. H. Overmyer Co. 
v. Nelson Brantley Glass Go., 168 S.E.2d 176 
(Ga. Ct. App. 1969). There was some question 
whether under pre-Code law a carrier was 
liable even to a good faith purchaser of a 
negotiable bill for such losses, if the shipper’s 
faulty loading in fact caused the loss. Subsec- 
tion (d) permits the carrier to bar, by disclosure 
of shipper’s loading, liability to a good faith 
purchaser. There is no implication that deci- 
sions such as Modern Tool Corp. v. Pennsylva- 
nia R. Co., 100 F.Supp. 595 (D.N.J.1951), are 
disapproved. 

3. This section is a restatement of existing 
law as to the method by which a bailee may 
avoid responsibility for the accuracy of descrip- 
tions which are made by or in reliance upon 
information furnished by the depositor or ship- 
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per. The wording in this section — “contents or 
condition of contents of packages unknown” or 
“shipper’s weight, load and count” — to indicate 
that the shipper loaded the goods or that the 
carrier does not know the description, condi- 
tion, or contents of the loaded packages contin- 
ues to be appropriate as commonly understood 
in the transportation industry. The reasons for 
this wording are as important in 2002 as when 
the prior section initially was approved. The 
issuer is liable on documents issued by an 
agent, contrary to instructions of his principal, 
without receiving goods. No disclaimer of this 
liability is permitted since it is not a matter 
either of the care of the goods or their 
description. 

4. The shipper’s erroneous report to the car- 
rier concerning the goods may cause damage to 
the carrier. Subsection (e) therefore provides 
appropriate indemnity. 

5. The word “freight” in the former Section 
7-301 has been changed to “goods” to conform to 
international and domestic land transport us- 
age in which “freight” means the price paid for 
carriage of the goods and not the goods them- 
selves. Hence, changing the word “freight”to 
the word “goods” is a clarifying change that fits 
both international and domestic practice. 


47-7-302. Through bills of lading and similar documents of title. 


(a) The issuer of a through bill of lading, or other document of title 
embodying an undertaking to be performed in part by a person acting as its 
agent or by a performing carrier, is liable to any person entitled to recover on 
the bill or other document for any breach by the other person or the performing 
carrier of its obligation under the bill or other document. However, to the 
extent that the bill or other document covers an undertaking to be performed 
overseas or in territory not contiguous to the continental United States or an 
undertaking including matters other than transportation, this liability for 
breach by the other person or the performing carrier may be varied by 
agreement of the parties. 

(b) If goods covered by a through bill of lading or other document of title 
embodying an undertaking to be performed in part by a person other than the 
issuer are received by that person, the person is subject, with respect to its own 
performance while the goods are in its possession, to the obligation of the 
issuer. The person’s obligation is discharged by delivery of the goods to another 
person pursuant to the bill or other document and does not include liability for 
breach by any other person or by the issuer. 

(c) The issuer of a through bill of lading or other document of title described 
in subsection (a) is entitled to recover from the performing carrier, or other 
person in possession of the goods when the breach of the obligation under the 
bill or other document occurred: 

(1) The amount it may be required to pay to any person entitled to recover 
on the bill or other document for the breach, as may be evidenced by any 
receipt, judgment, or transcript of judgment; and 
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(2) The amount of any expense reasonably incurred by the issuer in 
defending any action commenced by any person entitled to recover on the bill 


or other document for the breach. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 
Agreement, 47-1-201. 
Bailee, § 47-7-102. 
Bill of lading, § 47-1-201. 
Delivery, § 47-1-201. 
Document of title, § 47-1-201. 
Goods, § 47-7-102. 
Issuer, § 47-7-102. 
Party, § 47-1-201. 
Person, § 47-1-201. 
Relation of chapter to treaty or statute, § 47- 
7-108. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-302. 

Changes: To conform to current terminology 
and for style. 


Purposes: 

1. This section continues the rules from for- 
mer Section 7-302 without substantive change. 
The term “performing carrier” is substituted for 
the term “connecting carrier” to conform the 
terminology of this section with terminology 
used in recent UNCITRAL and OAS proposals 
concerning transportation and through bills of 
lading. This change in terminology is not sub- 
stantive. This section is compatible with liabil- 
ity on carriers under federal law. See 49 U.S.C. 
§§ 11706, 14706 and 15906. The purpose of this 
section is to subject the initial carrier under a 
through bill to suit for breach of the contract of 
carriage by any performing carrier and to make 
it clear that any such performing carrier holds 
the goods on terms which are defined by the 
document of title even though such performing 
carrier did not issue the document. Since the 
performing carrier does hold the goods on the 
terms of the document, it must honor a proper 
demand for delivery or a diversion order just as 
the original bailee would have to. Similarly it 


has the benefits of the excuses for non-delivery 
and limitations of liability provided for the 
original bailee who issued the bill. Unlike the 
original bailee-issuer, the performing carrier’s 
responsibility is limited to the period while the 
goods are in its possession. The section does not 
impose any obligation to issue through bills. 

2. The reference to documents other than 
through bills looks to the possibility that multi- 
purpose documents may come into use, e.g., 
combination warehouse receipts and bills of 
lading. As electronic documents of title come 
into common usage, storage documents (e.g. 
warehouse receipts) and transportation docu- 
ments (e.g. bills of lading) may merge seam- 
lessly into one electronic document that can 
serve both the storage and transportation seg- 
ments of the movement of goods. 

3. Under subsection (a) the issuer of a 
through bill of lading may become liable for the 
fault of another person. Subsection (c) gives the 
issuer appropriate rights of recourse. 

4. Despite the broad language of subsection 
(a), Section 7-302 is subject to preemption by 
federal laws and treaties. Section 7-103. The 
precise scope of federal preemption in the 
transportation sector is a question determined 
under federal law. 


47-7-303. Diversion — Reconsignment — Change of instructions. 


(a) Unless the bill of lading otherwise provides, a carrier may deliver the 
goods to a person or destination other than that stated in the bill or may 
otherwise dispose of the goods, without liability for misdelivery, on instructions 


from: 


(1) The holder of a negotiable bill; 


47-7-303 
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(2) The consignor on a nonnegotiable bill, even if the consignee has given 


contrary instructions; 


(3) The consignee on a nonnegotiable bill in the absence of contrary 
instructions from the consignor, if the goods have arrived at the billed 
destination or if the consignee is in possession of the tangible bill or in 


control of the electronic bill; or 


(4) The consignee on a nonnegotiable bill, if the consignee is entitled as 
against the consignor to dispose of the goods. 

(b) Unless instructions described in subsection (a) are included in a nego- 

tiable bill of lading, a person to which the bill is duly negotiated may hold the 


bailee according to the original terms. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 
Bailee, § 47-7-102. 


Bill of lading, § 47-1-201. 

Carrier, § 47-7-102. 

Consignee, § 47-7-102. 

Consignor, § 47-7-102. 

Delivery, § 47-1-201. 

Goods, § 47-7-102. 

Holder, § 47-1-201. 

Notice, knowledge, § 47-1-202. 

Obligation of bailee to deliver, excuse, § 47- 
7-408. 

Person, § 47-1-201. 

Purchaser, § 47-1-201. 

Relation of chapter to treaty or statute, § 47- 
7-103. 

Rights acquired in absence of due negotia- 
tion, effect of diversion, stoppage of delivery, 
§ 47-7-504. 

Seller’s stoppage of delivery in transit or 
otherwise, 47-2-705. 

Term, § 47-1-201. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-303. 

Changes: To accommodate electronic docu- 
ments and for style. 


Purposes: 

1. Diversion is a very common commercial 
practice which defeats delivery to the consignee 
originally named in a bill of lading. This section 
continues former Section 7-303’s safe harbor 
rules for carriers in situations involving diver- 
sion and adapts those rules to electronic docu- 
ments of title. This section works compatibly 
with Section 2-705. Carriers may as a business 
matter be willing to accept instructions from 
consignees in which case the carrier will be 
liable for misdelivery if the consignee was not 
the owner or otherwise empowered to dispose of 
the goods under subsection (a)(4). The section 
imposes no duty on carriers to undertake diver- 


sion. The carrier is of course subject to the 
provisions of mandatory filed tariffs as pro- 
vided in Section 7-103. 

2. It should be noted that the section provides 
only an immunity for carriers against liability 
for “misdelivery.” It does not, for example, de- 
feat the title to the goods which the consignee- 
buyer may have acquired from the consignor- 
seller upon delivery of the goods to the carrier 
under a non- negotiable bill of lading. Thus if 
the carrier, upon instructions from the con- 
signor, returns the goods to the consignor, the 
consignee may recover the goods from the con- 
signor or the consignor’s insolvent estate. How- 
ever, under certain circumstances, the consign- 
ee’s title may be defeated by diversion of the 
goods in transit to a different consignee. The 
rights that arise between the consignor-seller 
and the consignee-buyer out of a contract for 
the sale of goods are governed by Article 2. 
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47-7-304. Tangible bills of lading in a set. 


(a) Except as customary in international transportation, a tangible bill of 
lading may not be issued in a set of parts. The issuer is liable for damages 
caused by violation of this subsection (a). 

(b) If a tangible bill of lading is lawfully issued in a set of parts, each of which 
contains an identification code and is expressed to be valid only if the goods 
have not been delivered against any other part, the whole of the parts 
constitutes one (1) bill. 

(c) If a tangible negotiable bill of lading is lawfully issued in a set of parts 
and different parts are negotiated to different persons, the title of the holder to 
which the first due negotiation is made prevails as to both the document of title 
and the goods even if any later holder may have received the goods from the 
carrier in good faith and discharged the carrier’s obligation by surrendering its 
part. 

(d) A person that negotiates or transfers a single part of a tangible bill of 
lading issued in a set is liable to holders of that part as if it were the whole set. 

(e) The bailee shall deliver in accordance with part 4 of this chapter against 
the first presented part of a tangible bill of lading lawfully issued in a set. 
Delivery in this manner discharges the bailee’s obligation on the whole bill. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Bailee, § 47-7-102. 

Bill of lading, § 47-1-201. 

Control of electronic document of title, § 47- 
7-106. 

Delivery, § 47-1-201. 

Diversion, reconsignment, change of instruc- 
tions, § 47-7-303. 

Document of title, § 47-1-201. 

Form of negotiation and requirements of due 
negotiation, § 47-7-501 

Good faith, §§ 47-1-201, 47-7-102. 

Goods, § 47-7-102. 

Holder, § 47-1-201. 

Issuer, § 47-7-102. 

Person, § 47-1-201. 

Receipt of goods, § 47-2-103. 

Relation of chapter to treaty or statute, § 47- 
7-108. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-304. 

Changes: To limit bills in a set to tangible 
bills of lading and to use terminology more 
consistent with modern usage. 


Purposes: 

1. Tangible bills of lading in a set are still 
used in some nations in international trade. 
Consequently, a tangible bill of lading part of a 
set could be at issue in a lawsuit that might 
come within Article 7. The statement of the 
legal effect of a lawfully issued set is in accord 
with existing commercial law relating to mari- 


time and other international tangible bills of 
lading. This law has been codified in the Hague 
and Warsaw Conventions and in the Carriage 
of Goods by Sea Act, the provisions of which 
would ordinarily govern in situations where 
bills in a set are recognized by this Article. 
Tangible bills of lading in a set are prohibited in 
domestic trade. 

2. Electronic bills of lading in domestic or 
international trade will not be issued in a set 
given the requirements of control necessary to 
deliver the bill to another person. An electronic 
bill of lading will be a single, authoritative copy. 
Section 7-106. Hence, this section differentiates 


A47-7-305 


between electronic bills of lading and tangible 
bills of lading. This section does not prohibit 
electronic data messages about goods in transit 
because these electronic data messages are not 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 


142 


sages contain information for the carrier’s man- 
agement and handling of the cargo but this 
information for the carrier’s use is not the 
issued bill of lading. 


the issued bill of lading. Electronic data mes- 


47-7-305. Destination bills. 


(a) Instead of issuing a bill of lading to the consignor at the place of 
shipment, a carrier, at the request of the consignor, may procure the bill to be 
issued at destination or at any other place designated in the request. 

(b) Upon request of any person entitled as against a carrier to control the 
goods while in transit and on surrender of possession or control of any 
outstanding bill of lading or other receipt covering the goods, the issuer, subject 
to § 47-7-105, may procure a substitute bill to be issued at any place 


designated in the request. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 


and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Bill of lading, § 47-1-201. 

Consignor, § 47-7-102. 

Goods, § 47-7-102. 

Issuer, § 47-7-102. 

Receipt of goods, § 47-2-103. 

Reissuance in alternative medium, § 47-7- 
105. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-305. 

Changes: To accommodate electronic bills of 
lading and for style. 


Purposes: 

1. Subsection (a) continues the rules of for- 
mer Section 7-305(1) without substantive 
change. This proposal is designed to facilitate 
the use of order bills in connection with fast 
shipments. Use of order bills on high speed 
shipments is impeded by the fact that the goods 
may arrive at destination before the docu- 
ments, so that no one is ready to take delivery 
from the carrier. This is especially inconvenient 
for carriers by truck and air, who do not have 
terminal facilities where shipments can be held 
to await the consignee’s appearance. Order bills 
would be useful to take advantage of bank 
collection. This may be preferable to C.O.D. 
shipment in which the carrier, e.g. a truck 
driver, is the collecting and remitting agent. 
Financing of shipments under this plan would 
be handled as follows: seller at San Francisco 


delivers the goods to an airline with instruc- 
tions to issue a bill in New York to a named 
bank. Seller receives a receipt embodying this 
undertaking to issue a destination bill. Airline 
wires its New York freight agent to issue the 
bill as instructed by the seller. Seller wires the 
New York bank a draft on buyer. New York 
bank indorses the bill to buyer when the buyer 
honors the draft. Normally seller would act 
through its own bank in San Francisco, which 
would extend credit in reliance on the airline’s 
contract to deliver a bill to the order of its New 
York correspondent. This section is entirely 
permissive; it imposes no duty to issue such 
bills. Whether a performing carrier will act as 
issuing agent is left to agreement between 
carriers. 

2. Subsection (b) continues the rule from 
former Section 7-305(2) with accommodation 
for electronic bills of lading. If the substitute 
bill changes from an electronic to a tangible 
medium or vice versa, the issuance of the sub- 
stitute bill must comply with Section 7-105 to 
give the substitute bill validity and effect. 
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47-7-306. Altered bills of lading. 


DOCUMENTS OF TITLE 


47-7-307 


An unauthorized alteration or filling in of a blank in a bill of lading leaves 
the bill enforceable according to its original tenor. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 


regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Altered warehouse receipts, § 47-7-208. 

Bill of lading, § 47-1-201. 

Control of electronic document of title, § 47- 
7-106. 

Issuer, § 47-7-102. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-306. 
Changes: None. 


Purposes: An unauthorized alteration or fill- 
ing in of a blank, whether made with or without 
fraudulent intent, does not relieve the issuer of 
its liability on the document as originally ex- 
ecuted. This section applies to both tangible 


47-7-307. Lien of carrier. 


and electronic bills of lading, applying the same 
rule to both types of bills of lading. The control 
concept of Section 7-106 requires that any 
changes to the electronic document of title be 
readily identifiable as authorized or unauthor- 
ized. Section 7-306 should be compared to Sec- 
tion 7-208 where a different rule applies to the 
unauthorized filling in of a blank for tangible 
warehouse receipts. 


(a) A carrier has a lien on the goods covered by a bill of lading or on the 
proceeds thereof in its possession for charges after the date of the carrier’s 
receipt of the goods for storage or transportation, including demurrage and 
terminal charges, and for expenses necessary for preservation of the goods 
incident to their transportation or reasonably incurred in their sale pursuant 
to law. However, against a purchaser for value of a negotiable bill of lading, a 
carrier’s lien is limited to charges stated in the bill or the applicable tariffs or, 
if no charges are stated, a reasonable charge. 

(b) A lien for charges and expenses under subsection (a) on goods that the 
carrier was required by law to receive for transportation is effective against the 
consignor or any person entitled to the goods unless the carrier had notice that 
the consignor lacked authority to subject the goods to those charges and 
expenses. Any other lien under subsection (a) is effective against the consignor 
and any person that permitted the bailor to have control or possession of the 
goods unless the carrier had notice that the bailor lacked authority. 

(c) A carrier loses its lien on any goods that it voluntarily delivers or 
unjustifiably refuses to deliver. 


47-7-308 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 
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Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 
Bill of lading, § 47-1-201. 
Carrier, § 47-7-102. 
Consignor, § 47-7-102. 
Delivery, § 47-1-201. 
Form of warehouse receipt, effect of omission, 
47-7-202. 
Goods, § 47-7-102. 
Lien of warehouse, § 47-7-209. 
Person, § 47-1-201. 
Priority of certain liens arising by operation 
of law, § 47-9-333. 
Purchaser, § 47-1-201. 
Scope of secured transactions, § 47-9-109. 
Value, § 47-1-204. 


an 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-307. 

Changes: Expanded to cover proceeds of the 
goods transported. 


Purposes: 

1. The section is intended to give carriers a 
specific statutory lien for charges and expenses 
similar to that given to warehouses by the first 
sentence of Section 7-209(a) and extends that 
lien to the proceeds of the goods as long as the 
carrier has possession of the proceeds. But 
because carriers do not commonly claim a lien 
for charges in relation to other goods or lend 
money on the security of goods in their hands, 
provisions for a general lien or a security inter- 
est similar to those in Section 7-209(a) and (b) 
are omitted. Carriers may utilize Article 9 to 
obtain a security interest and become a secured 
party or a carrier may agree to limit its lien 
rights in a transportation agreement with the 
shipper. As the lien given by this section is 
specific, and the storage or transportation often 
preserves or increases the value of the goods, 
subsection (b) validates the lien against anyone 
who permitted the bailor to have possession of 
the goods. Where the carrier is required to 
receive the goods for transportation, the own- 
er’s interest may be subjected to charges and 


expenses arising out of deposit of his goods by a 
thief. The crucial mental element is the carri- 
er’s knowledge or reason to know of the bailor’s 
lack of authority. If the carrier does not know or 
have reason to know of the bailor’s lack of 
authority, the carrier has a lien under this 
section against any person so long as the con- 
ditions of subsection (b) are satisfied. In light of 
the crucial mental element, Sections 7-307 and 
9-333 combine to give priority to a carrier’s lien 
over security interests in the goods. In this 
regard, the judicial decision in In re Sharon 
Steel Corp., 25 U.C.C. Rep.2d 503, 176 B.R. 384 
(W.D. Pa. 1995) is correct and is the controlling 
precedent. 

2. The reference to charges in this section 
means charges relating to the bailment rela- 
tionship for transportation. Charges does not 
mean that the bill of lading must state a 
specific rate or a specific amount. However, 
failure to state a specific rate or a specific 
amount has legal consequences under the sec- 
ond sentence of subsection (a). 

3. The carrier’s specific lien under this sec- 
tion is a possessory lien. See subsection (c). Part 
3 of Article 7 does not require any particular 
form for a bill of lading. The carrier’s lien arises 
when the carrier has issued a bill of lading. 


47-7-308. Enforcement of carrier’s lien. 


(a) Acarrier’s lien on goods may be enforced by public or private sale of the 
goods, in bulk or in packages, at any time or place and on any terms that are 
commercially reasonable, after notifying all persons known to claim an 
interest in the goods. The notification must include a statement of the amount 
due, the nature of the proposed sale, and the time and place of any public sale. 
The fact that a better price could have been obtained by a sale at a different 
time or in a method different from that selected by the carrier is not of itself 
sufficient to establish that the sale was not made in a commercially reasonable 
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manner. The carrier sells goods in a commercially reasonable manner if the 
carrier sells the goods in the usual manner in any recognized market therefor, 
sells at the price current in that market at the time of the sale, or otherwise 
sells in conformity with commercially reasonable practices among dealers in 
the type of goods sold. A sale of more goods than apparently necessary to be 
offered to ensure satisfaction of the obligation is not commercially reasonable, 
except in cases covered by the preceding sentence. 

(b) Before any sale pursuant to this section, any person claiming a right in 
the goods may pay the amount necessary to satisfy the lien and the reasonable 
expenses incurred in complying with this section. In that event, the goods may 
not be sold but must be retained by the carrier, subject to the terms of the bill 
of lading and this chapter. 

(c) A carrier may buy at any public sale pursuant to this section. 

(d) A purchaser in good faith of goods sold to enforce a carrier’s lien takes 
the goods free of any rights of persons against which the lien was valid, despite 
the carrier’s noncompliance with this section. 

(e) A carrier may satisfy its lien from the proceeds of any sale pursuant to 
this section but shall hold the balance, if any, for delivery on demand to any 
person to which the carrier would have been bound to deliver the goods. 

(f) The rights provided by this section are in addition to all other rights 
allowed by law to a creditor against a debtor. 

(g) A carrier’s lien may be enforced pursuant to either subsection (a) or the 
procedure set forth in § 47-7-210(b). 

(h) A carrier is liable for damages caused by failure to comply with the 
requirements for sale under this section and, in case of willful violation, is 


liable for conversion. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 19638, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 
Bill of lading, § 47-1-201. 
Carrier, § 47-7-102. 
Creditor, § 47-1-201. 
Delivery, § 47-1-201. 
Enforcement of warehouse’s lien, § 47-7-210. 
Good faith, §§ 47-1-201, 47-7-102. 
Goods, § 47-7-102. 
Notification, § 47-1-202. 
Notifies, § 47-1-202. 
Person, § 47-1-201. 
Purchaser, § 47-1-201. 
Right, § 47-1-201. 
Term, § 47-1-201. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-308. 

Changes: To conform language to modern 
usage and for style. 


Purposes: This section is intended to give the 


carrier an enforcement procedure of its lien 
coextensive with that given the warehouse in 
cases other than those covering noncommercial 
storage by the warehouse. See Section 7-210 
and comments. 
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47-7-309. Duty of care — Contractual limitation of carrier’s liability. 


(a) Acarrier that issues a bill of lading, whether negotiable or nonnegotiable, 
shall exercise the degree of care in relation to the goods which a reasonably 
careful person would exercise under similar circumstances. This subsection (a) 
does not affect any statute, regulation, or rule of law that imposes liability 
upon a common carrier for damages not caused by its negligence. 

(b) Damages may be limited by a term in the bill of lading or in a 
transportation agreement that the carrier’s liability may not exceed a value 
stated in the bill or transportation agreement if the carrier’s rates are 
dependent upon value and the consignor is afforded an opportunity to declare 
a higher value and the consignor is advised of the opportunity. However, such 
a limitation is not effective with respect to the carrier’s liability for conversion 
to its own use. 

(c) Reasonable provisions as to the time and manner of presenting claims 
and commencing actions based on the shipment may be included in a bill of 
lading or a transportation agreement. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Action. § 47-1-201. 

Bill of lading, § 47-1-201. 

Carrier, § 47-7-102. 

Consignor, § 47-7-102. 

Document of title, § 47-1-201. 

Duty of care, contractual limitation of ware- 
houseman’s liability, § 47-7-204. 

Goods, § 47-7-102. 

Obligation of bailee to deliver, excuse, § 47- 
7-403. 

Relation of chapter to treaty or statute, § 47- 
7-103. 

Value, § 47-1-204. 

Variation by agreement, § 47-1-302. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-309. 

Changes: References to tariffs eliminated 
because of deregulation, adding reference to 
transportation agreements, and for style. 


Purposes: 

1. A bill of lading may also serve as the 
contract between the carrier and the bailor. 
Parties in their contract should be able to limit 
the amount of damages for breach of that 
contract including breach of the duty to take 
reasonable care of the goods. The parties can- 
not disclaim by contract the carrier’s obligation 
of care. Section 1-302. Federal statutes and 
treaties for air, maritime and rail transport 
may alter the standard of care. These federal 
statutes and treaties preempt this section when 
applicable. Section 7-103. Subsection (a) does 
not impair any rule of law imposing the liability 


of an insurer on a common carrier in intrastate 
commerce. Subsection (b), however, applies to 
the common carrier’s liability as an insurer as 
well as to liability based on negligence. Subsec- 
tion (b) allows the term limiting damages to 
appear either in the bill of lading or in the 
parties’ transportation agreement. Compare 
7-204(b). Subsection (c) allows the parties to 
agree to provisions regarding time and manner 
of presenting claims or commencing actions if 
the provisions are either in the bill of lading or 
the transportation agreement. Compare 
7-204(c). Transportation agreements are com- 
monly used to establish agreed terms between 
carriers and shippers that have an on-going 
relationship. 

2. References to public tariffs in former Sec- 
tion 7-309(2) and (3) have been deleted in light 
of the modern era of deregulation. See Com- 
ment 2 to Section 7-103. If a tariff is required 
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under state or federal law, pursuant to Section 
7-103(a), the tariff would control over the rule 
of this section. As governed by contract law, 
parties may incorporate by reference the limits 
on the amount of damages or the reasonable 
provisions as to the time and manner of pre- 
senting claims set forth in applicable tariffs, 
e.g. a maximum unit value beyond which goods 
are not taken or a disclaimer of responsibility 
for undeclared articles of extraordinary value. 

3. As under former Section 7-309(2), subsec- 
tion (b) provides that a limitation of damages is 
ineffective if the carrier has converted the 
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goods to its own use. A mere failure to redeliver 
the goods is not conversion to the carrier’s own 
use. “Conversion to its own use” is narrower 
than the idea of conversion generally. Art Mas- 
ters Associates, Ltd. v. United Parcel Service, 
77 N.Y.2d 200, 567 N.E.2d 226 (1990); See, 
Kemper Ins. Co. v. Fed. Ex. Corp., 252 F.3d 509 
(1st Cir), cert. denied 534 U.S. 1020 (2001) 
(opinion interpreting federal law). 

4. As used in this section, damages may 
include damages arising from delay in delivery. 
Delivery dates and times are often specified in 
the parties’ contract. See Section 7-403. 


PART 4 


WAREHOUSE RECEIPTS AND BILLS OF LADING: 
GENERAL OBLIGATIONS 


47-7-401. Irregularities in issue of receipt or bill or conduct of issuer. 


The obligations imposed by this chapter on an issuer apply to a document of 


title even if: 


(1) The document does not comply with the requirements of this chapter 
or of any other statute, rule, or regulation regarding its issuance, form, or 


content; 


(2) The issuer violated laws regulating the conduct of its business; 
(3) The goods covered by the document were owned by the bailee when the 


document was issued; or 


(4) The person issuing the document is not a warehouse but the document 


purports to be a warehouse receipt. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Bailee, § 47-7-102. 

Document of title, § 47-1-201. 

Duty of care, contractual limitation of carri- 
er’s liability, § 47-7-309. 

Duty of care, contractual limitation of ware- 
houseman’s liability, § 47-7-204. 

Goods, § 47-7-102. 

Issuer, § 47-7-102. 

Liability for nonreceipt or misdescription, 
§ 47-7-203. 

Liability for nonreceipt or misdescription, 
“said to contain”, “shipper’s weight, load, and 
count”, improper handling, § 47-7-301. 

Person, § 47-1-201. 

Relation of chapter to treaty or statute, § 47- 
7-103. 

Warehouse, § 47-7-102. 

Warehouse receipt, § 47-1-201. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-401. 
Changes: Changes for style only. 


Purposes: The bailee’s liability on its docu- 
ment despite non-receipt or misdescription of 
the goods is affirmed in Sections 7-203 and 


47-7-402 


7-301. The purpose of this section is to make it 
clear that regardless of irregularities a docu- 
ment which falls within the definition of docu- 
ment of title imposes on the issuer the obliga- 
tions stated in this Article. For example, a 
bailee will not be permitted to avoid its obliga- 
tion to deliver the goods (Section 7-403) or its 
obligation of due care with respect to them 
(Sections 7-204 and 7-309) by taking the posi- 
tion that no valid “document” was issued be- 
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cause it failed to file a statutory bond or did not 
pay stamp taxes or did not disclose the place of 
storage in the document. Tate v. Action Moving 
& Storage, Inc., 383 S.E.2d 229 (N.C. App. 
1989), rev. denied 389 S.E.2d 104 (N.C. 1990). 
Sanctions against violations of statutory or 
administrative duties with respect to docu- 
ments should be limited to revocation of license 
or other measures prescribed by the regulation 
imposing the duty. See Section 7-103. 


47-7-402. Duplicate document of title — Overissue. 


A duplicate or any other document of title purporting to cover goods already 
represented by an outstanding document of the same issuer does not confer 
any right in the goods, except as provided in the case of tangible bills of lading 
in a set of parts, overissue of documents for fungible goods, substitutes for lost, 
stolen, or destroyed documents, or substitute documents issued pursuant to 
§ 47-7-105. The issuer is liable for damages caused by its overissue or failure 


to identify a duplicate document by a conspicuous notation. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
A47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Bill of lading, § 47-1-201. 

Conspicuous, § 47-1-201. 

Document of title, § 47-1-201. 

Document of title to goods defeated in certain 
cases, § 47-7-5038. 

Fungible goods, § 47-1-201. 

Goods, § 47-7-102. 

Goods must be kept separate, fungible goods, 
§ 47-7-207. 

Issuer, § 47-7-102. 

Lost, stolen, or destroyed documents of title, 
§ 47-7-601. 

Reissuance in alternative medium, § 47-7- 
105. 

Right, § 47-1-201. 

Tangible bills of lading in a set, § 47-7-304. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-402. 

Changes: Changes to accommodate elec- 
tronic documents. 


Purposes: 

1. This section treats a duplicate which is not 
properly identified as a duplicate like any other 
overissue of documents: a purchaser of such a 
document acquires no title but only a cause of 
action for damages against the person that 
made the deception possible, except in the cases 
noted in the section. But parts of a tangible bill 
lawfully issued in a set of parts are not “over- 
issue” (Section 7-304). Of course, if the issuer 
has clearly indicated that a document is a 
duplicate so that no one can be deceived by it, 


and in fact the duplicate is a correct copy of the 
original, the issuer is not liable for preparing 
and delivering such a duplicate copy. Section 
7-105 allows documents of title to be reissued in 
another medium. Re-issuance of a document in 
an alternative medium under Section 7-105 
requires that the original document be surren- 
dered to the issuer in order to make the substi- 
tute document the effective document. If the 
substitute document is not issued in compli- 
ance with section 7-105, then the document 
Should be treated as a duplicate under this 
section. 

2. The section applies to nonnegotiable docu- 
ments to the extent of providing an action for 
damages for one who acquires an unmarked 
duplicate from a transferor who knew the facts 
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and would therefore have had no cause of 
action against the issuer of the duplicate. Ordi- 
narily the transferee of a nonnegotiable docu- 
ment acquires only the rights of its transferor. 

3. Overissue is defined so as to exclude the 
common situation where two valid documents 
of different issuers are outstanding for the 
same goods at the same time. Thus freight 
forwarders commonly issue bills of lading to 
their customers for small shipments to be com- 
bined into carload shipments for which the 
railroad will issue a bill of lading to the for- 
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warder. So also a warehouse receipt may be 
outstanding against goods, and the holder of 
the receipt may issue delivery orders against 
the same goods. In these cases dealings with 
the subsequently issued documents may be 
effective to transfer title; e.g. negotiation of a 
delivery order will effectively transfer title in 
the ordinary case where no dishonesty has 
occurred and the goods are available to satisfy 
the orders. Section 7-503 provides for cases of 
conflict between documents of different issuers. 


47-7-403. Obligation of bailee to deliver — Excuse. 


(a) A bailee shall deliver the goods to a person entitled under a document of 
title if the person complies with subsections (b) and (c), unless and to the extent 
that the bailee establishes any of the following: 

(1) Delivery of the goods to a person whose receipt was rightful as against 


the claimant; 


(2) Damage to or delay, loss, or destruction of the goods for which the 


bailee is not liable; 


(3) Previous sale or other disposition of the goods in lawful enforcement of 
a lien or on a warehouse’s lawful termination of storage; 

(4) The exercise by a seller of its right to stop delivery pursuant to 
§ 47-2-705 or by a lessor of its right to stop delivery pursuant to 


§ 47-2A-526; 
(5) A diversion, 
§ 47-7-303; 


reconsignment, 


or other disposition pursuant to 


(6) Release, satisfaction, or any other personal defense against the 


claimant; or 
(7) Any other lawful excuse. 


(b) A person claiming goods covered by a document of title shall satisfy the 
bailee’s lien if the bailee so requests or if the bailee is prohibited by law from 
delivering the goods until the charges are paid. 

(c) Unless a person claiming the goods is a person against which the 
document of title does not confer a right under § 47-7-503(a): 

(1) The person claiming under a document shall surrender possession or 
control of any outstanding negotiable document covering the goods for 
cancellation or indication of partial deliveries; and 

(2) The bailee shall cancel the document or conspicuously indicate in the 
document the partial delivery or the bailee is liable to any person to which 


the document is duly negotiated. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 


47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


47-7-403 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Bailee, § 47-7-102. 

Conflicting claims, interpleader, § 47-7-603. 

Conspicuous, § 47-1-201. 

Delivery, § 47-1-201. 

Document of title, § 47-1-201. 

Document of title to goods defeated in certain 
cases, § 47-7-503. 

Duty of care, contractual limitation of carri- 
er’s liability, § 47-7-309. 

Duty of care, contractual limitation of ware- 
houseman’s liability, § 47-7-204. 

Form of negotiation and requirements of due 
negotiation, § 47-7-501. 

Goods, § 47-7-102. 

Judicial process against goods covered by 
negotiable document of title, § 47-7-602. 
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Lessor, § 47-2A-108. 

Lessor’s stoppage of delivery in transit or 
otherwise, § 47-2A-526. 

Lien of carrier, § 47-7-307. 

Lien of warehouse, § 47-7-209. 

Lost, stolen, or destroyed documents of title, 
§ 47-7-601. 

Person, § 47-1-201. 

Receipt of goods, § 47-2-103. 

Relation of chapter to treaty or statute, § 47- 
7-103. 

Right, § 47-1-201. 

Rights acquired by due negotiation, § 47-7- 
502. 

Scope of Uniform Electronic Transactions 
Act, § 47-10-1038. 

Seller’s stoppage of delivery in transit or 
otherwise, 47-2-705. 

Term, § 47-1-201. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-403. 

Changes: Definition in former Section 
7-403(4) moved to Section 7-102; bracketed 
language in former Section 7-403(1)(b) deleted; 
added cross reference to Section 2A-526; 
changes for style. 


Purposes: 

1. The present section, following former Sec- 
tion 7-403, is constructed on the basis of stating 
what previous deliveries or other circum- 
stances operate to excuse the bailee’s normal 
obligation on the document. Accordingly, “justi- 
fied” deliveries under the pre-Code uniform 
acts now find their place as “excuse” under 
subsection (a). 

2. The principal case covered by subsection 
(a)(1) is delivery to a person whose title is 
paramount to the rights represented by the 
document. For example, if a thief deposits sto- 
len goods in a warehouse facility and takes a 
negotiable receipt, the warehouse is not liable 
on the receipt if it has surrendered the goods to 
the true owner, even though the receipt is held 
by a good faith purchaser. See Section 7-503(a). 
However, if the owner entrusted the goods to a 
person with power of disposition, and that 
person deposited the goods and took a nego- 
tiable document, the owner receiving delivery 
would not be rightful as against a holder to 
whom the negotiable document was duly nego- 
tiated, and delivery to the owner would not give 
the bailee a defense against such a holder. See 
Sections 7-502(a)(2), 7-503(a)(1). 

3. Subsection (a)(2) amounts to a cross refer- 
ence to all the tort law that determines the 
varying responsibilities and standards of care 
applicable to commercial bailees. A restatement 
of this tort law would be beyond the scope of 
this Act. Much of the applicable law as to 


responsibility of bailees for the preservation of 
the goods and limitation of liability in case of 
loss has been codified for particular classes of 
bailees in interstate and foreign commerce by 
federal legislation and treaty and for intrastate 
carriers and other bailees by the regulatory 
state laws preserved by Section 7-103. In the 
absence of governing legislation the common 
law will prevail subject to the minimum stan- 
dard of reasonable care prescribed by Sections 
7-204 and 7-309 of this Article. The bracketed 
language found in former Section 7-403(1)(b) 
has been deleted thereby leaving the alloca- 
tions of the burden of going forward with the 
evidence and the burden of proof to the proce- 
dural law of the various states. 

Subsection (a)(4) contains a cross reference to 
both the seller’s and the lessor’s rights to stop 
delivery under Article 2 and Article 2A 
respectively. 

4. As under former Section 7-403, there is no 
requirement that a request for delivery must be 
accompanied by a formal tender of the amount 
of the charges due. Rather, the bailee must 
request payment of the amount of its lien when 
asked to deliver, and only in case this request is 
refused is it justified in declining to deliver 
because of nonpayment of charges. Where de- 
livery without payment is forbidden by law, the 
request is treated as implicit. Such a prohibi- 
tion reflects a policy of uniformity to prevent 
discrimination by failure to request payment in 
particular cases. Subsection (b) must be read in 
conjunction with the priorities given to the 
warehouse lien and the carrier lien under Sec- 
tion 7-209 and 7-307, respectively. If the parties 
are in dispute about whether the request for 
payment of the lien is legally proper, the bailee 
may have recourse to interpleader. See Section 
7-603. 

5. Subsection (c) states the obvious duty of a 
bailee to take up a negotiable document or note 
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partial deliveries conspicuously thereon, and 
the result of failure in that duty. It is subject to 
only one exception, that stated in subsection 
(a)(1) of this section and in Section 7-503(a). 
Subsection (c) is limited to cases of delivery to a 
claimant; it has no application, for example, 
where goods held under a negotiable document 
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are lawfully sold to enforce the bailee’s lien. 

6. When courts are considering subsection 
(a)(7), “any other lawful excuse,” among others, 
refers to compliance with court orders under 
Sections 7-601, 7-602 and 7-603. 


47-7-404. No liability for good-faith delivery pursuant to document of 


title. 


A bailee that in good faith has received goods and delivered or otherwise 
disposed of the goods according to the terms of a document of title or pursuant 
to this chapter is not liable for the goods even if: 

(1) The person from which the bailee received the goods did not have 
authority to procure the document or to dispose of the goods; or 
(2) The person to which the bailee delivered the goods did not have 


authority to receive the goods. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 


Acts 2008, ch. 814; § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 
Bailee, § 47-7-102. 
Conflicting claims, interpleader, § 47-7-603. 
Delivery, § 47-1-201. 
Document of title, § 47-1-201. 
Good faith, §§ 47-1-201, 47-7-102. 
Goods, § 47-7-102. 
Person, § 47-1-201. 
Receipt of goods, § 47-2-103. 
Term, § 47-1-201. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-404 [7-102], to continue the 
policy of former Section 7-404. Good faith now 
means “honesty in fact and the observance of 
reasonable commercial standards of fair deal- 
ing.” The section states explicitly that the com- 
mon law rule of “innocent conversion” by unau- 
thorized “intermeddling” with another’s 
property is inapplicable to the operations of 
commercial carriers and warehousemen that in 


good faith perform obligations that they have 
assumed and that generally they are under a 
legal compulsion to assume. The section applies 
to delivery to a fraudulent holder of a valid 
document as well as to delivery to the holder of 
an invalid document. Of course, in appropriate 
circumstances, a bailee may use interpleader or 
other dispute resolution process. See Section 
7-603. 


PART 5 


WAREHOUSE RECEIPTS AND BILLS OF LADING: 
NEGOTIATION AND TRANSFER 


47-7-501. Form of negotiation and requirements of due negotiation. 


(a) The following rules apply to a negotiable tangible document of title: 
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(1) If the document’s original terms run to the order of a named person, 

the document is negotiated by the named person’s indorsement and delivery. 

After the named person’s indorsement in blank or to bearer, any person may 
negotiate the document by delivery alone; 

(2) If the document’s original’ terms run to bearer, it is negotiated by 
delivery alone; 

(3) If the document’s original terms run to the order of a named person 
and it is delivered to the named person, the effect is the same as if the 
document had been negotiated; 

(4) Negotiation of the document after it has been indorsed to a named 
person requires indorsement by the named person and delivery; and 

(5) A document is duly negotiated if it is negotiated in the manner stated 
in this subsection (a) to a holder that purchases it in good faith, without 
notice of any defense against or claim to it on the part of any person, and for 
value, unless it is established that the negotiation is not in the regular 
course of business or financing or involves receiving the document in 
settlement or payment of a monetary obligation. 

(b) The following rules apply to a negotiable electronic document of title: 

(1) Ifthe document’s original terms run to the order of a named person or 
to bearer, the document is negotiated by delivery of the document to another 
person. Indorsement by the named person is not required to negotiate the 
document; 

(2) If the document’s original terms run to the order of a named person 
and the named person has control of the document, the effect is the same as 
if the document had been negotiated; and 

(3) A document is duly negotiated if it is negotiated in the manner stated 
in this subsection (b) to a holder that purchases it in good faith, without 
notice of any defense against or claim to it on the part of any person, and for 
value, unless it is established that the negotiation is not in the regular 
course of business or financing or involves taking delivery of the document in 
settlement or payment of a monetary obligation. 

(c) Indorsement of a nonnegotiable document of title neither makes it 
negotiable nor adds to the transferee’s rights. 

(d) The naming in a negotiable bill of lading of a person to be notified of the 
arrival of the goods does not limit the negotiability of the bill or constitute 
notice to a purchaser of the bill of any interest of that person in the goods. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 


Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Bearer, § 47-1-201. 

Control of electronic document of title, § 47- 
7-106. 

Delivery, § 47-1-201. 

Document of title, § 47-1-201. 

Document of title to goods defeated in certain 
cases, § 47-7-503. 

Good faith, §§ 47-1-201, 47-7-102. 

Holder, § 47-1-201. 
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Notice, knowledge, § 47-1-202. 
Person, § 47-1-201. 

Purchase, § 47-1-201. 

Right, § 47-1-201. 
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Rights acquired by due negotiation, § 47-7- 
502. 

Term, § 47-1-201. 

Value, § 47-1-204. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-501. 

Changes: To accommodate negotiable elec- 
tronic documents of title. 


Purposes: 

1. Subsection (a) has been limited to tangible 
negotiable documents of title but otherwise 
remains unchanged in substance from the rules 
in former Section 7-501. Subsection (b) is new 
and applies to negotiable electronic documents 
of title. Delivery of a negotiable electronic docu- 
ment is through voluntary transfer of control. 
Section 1-201 definition of “delivery.” The con- 
trol concept as applied to negotiable electronic 
documents of title is the substitute for both 
possession and indorsement as applied to nego- 
tiable tangible documents of title. Section 
7-106. Article 7 does not separately define the 
term “duly negotiated.” However, the elements 
of “duly negotiated” are set forth in subsection 
(a)(5) for tangible documents and (b)(3) for 
electronic documents. As under former Section 
7-501, in order to effect a “due negotiation” the 
negotiation must be in the “regular course of 
business or financing” in order to transfer 
greater rights than those held by the person 
negotiating. The foundation of the mercantile 
doctrine of good faith purchase for value has 
always been, as shown by the case situations, 
the furtherance and protection of the regular 
course of trade. The reason for allowing a 
person, in bad faith or in error, to convey away 
rights which are not its own has from the 
beginning been to make possible the speedy 
handling of that great run of commercial trans- 
actions which are patently usual and normal. 

There are two aspects to the usual and nor- 
mal course of mercantile dealings, namely, the 
person making the transfer and the nature of 
the transaction itself. The first question which 
arises is: Is the transferor a person with whom 
it is reasonable to deal as having full powers? 
In regard to documents of title the only holder 
whose possession or control appears, commer- 
cially, to be in order is almost invariably a 
person in the trade. No commercial purpose is 
served by allowing a tramp or a professor to 
“duly negotiate” an order bill of lading for hides 
or cotton not their own, and since such a 
transfer is obviously not in the regular course of 
business, it is excluded from the scope of the 
protection of subsections (a)(5) or (b)(3). 

The second question posed by the “regular 
course” qualification is: Is the transaction one 
which is normally proper to pass full rights 
without inquiry, even though the transferor 


itself may not have such rights to pass, and 
even though the transferor may be acting in 
breach of duty? In raising this question the 
“regular course” criterion has the further ad- 
vantage of limiting, the effective wrongful dis- 
position to transactions whose protection will 
really further trade. Obviously, the snapping 
up of goods for quick resale at a price suspi- 
ciously below the market deserves no protec- 
tion as a matter of policy: it is also clearly 
outside the range of regular course. 

Any notice on the document sufficient to put 
a merchant on inquiry as to the “regular 
course” quality of the transaction will frustrate 
a “due negotiation”. Thus irregularity of the 
document or unexplained staleness of a bill of 
lading may appropriately be recognized as ne- 
gating a negotiation in “regular” course. 

A pre-existing claim constitutes value, and 
“due negotiation” does not require “new value.” 
A usual and ordinary transaction in which 
documents are received as security for credit 
previously extended may be in “regular” course, 
even though there is a demand for additional 
collateral because the creditor “deems himself 
insecure.” But the matter has moved out of the 
regular course of financing if the debtor is 
thought to be insolvent, the credit previously 
extended is in effect cancelled, and the creditor 
snatches a plank in the shipwreck under the 
guise of a demand for additional collateral. 
Where a money debt is “paid” in commodity 
paper, any question of “regular” course disap- 
pears, as the case is explicitly excepted from 
“due negotiation”. 

2. Negotiation under this section may be 
made by any holder no matter how the holder 
acquired possession or control of the document. 

3. Subsections (a)(3) and (b)(2) make explicit 
a matter upon which the intent of the pre-Code 
law was clear but the language somewhat ob- 
scure: a negotiation results from a delivery to a 
banker or buyer to whose order the document 
has been taken by the person making the 
bailment. There is no presumption of irregular- 
ity in such a negotiation; it may very well be in 
“regular course.” 

4. This Article does not contain any provision 
creating a presumption of due negotiation to, 
and full rights in, a holder of a document of title 
akin to that created by Uniform Commercial 
Code Article 3. But the reason of the provisions 
of this Act (Section 1-307) on the prima facie 
authenticity and accuracy of third party docu- 
ments, joins with the reason of the present 
section to work such a presumption in favor of 
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any person who has power to make a due 
negotiation. It would not make sense for this 
Act to authorize a purchaser to indulge the 
presumption of regularity if the courts were not 
also called upon to do so. Allocations of the 
burden of going forward with the evidence and 
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the burden of proof are left to the procedural 
law of the various states. 

5. Subsections (c) and (d) are unchanged from 
prior law and apply to both tangible and elec- 
tronic documents of title. 


47-7-502. Rights acquired by due negotiation. 


(a) Subject to §§ 47-7-205 and 47-7-503, a holder to which a negotiable 
document of title has been duly negotiated acquires thereby: 


(1) Title to the document; 
(2) Title to the goods; 


(3) All rights accruing under the law of agency or estoppel, including 
rights to goods delivered to the bailee after the document was issued; and 

(4) The direct obligation of the issuer to hold or deliver the goods 
according to the terms of the document free of any defense or claim by the 
issuer except those arising under the terms of the document or under this 
chapter, but in the case of a delivery order, the bailee’s obligation accrues 
only upon the bailee’s acceptance of the delivery order and the obligation 
acquired by the holder is that the issuer and any indorser will procure the 


acceptance of the bailee. 


(b) Subject to § 47-7-503, title and rights acquired by due negotiation are 
not defeated by any stoppage of the goods represented by the document of title 
or by surrender of the goods by the bailee and are not impaired even if: 

(1) The due negotiation or any prior due negotiation constituted a breach 


of duty; 


(2) Any person has been deprived of possession of a negotiable tangible 
document or control of a negotiable electronic document by misrepresenta- 
tion, fraud, accident, mistake, duress, loss, theft, or conversion; or 

(3) A previous sale or other transfer of the goods or document has been 


made to a third person. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Bailee, § 47-7-102. 

Control of electronic document of title, § 47- 
7-106. 

Document of title to goods defeated in certain 
cases, § 47-7-503. 

Delivery, § 47-1-201. 

Delivery order, § 47-7-102. 

Document of title, § 47-1-201. 

Form of negotiation and requirements of due 
negotiation, § 47-7-501. 

Fungible, § 47-1-201. 

Goods, § 47-7-102. 

Holder, § 47-1-201. 

Issuer, § 47-7-102. 

Obligation of bailee to deliver, excuse, § 47- 
7-403. 

Person, § 47-1-201. 

Relation of chapter to treaty or statute, § 47- 
7-103. 

Right, § 47-1-201. 
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Term, § 47-1-201. 
Title under warehouse receipt defeated in 
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47-7-503 


certain cases, § 47-7-205. 
Warehouse receipt, § 47-1-201. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-502. 

Changes: To accommodate electronic docu- 
ments of title and for style. 


Purposes: 

1. This section applies to both tangible and 
electronic documents of title. The elements of 
duly negotiated, which constitutes a due nego- 
tiation, are set forth in Section 7-501. The 
several necessary qualifications of the broad 
principle that the holder of a document ac- 
quired in a due negotiation is the owner of the 
document and the goods have been brought 
together in the next section (Section 7-503). 

2. Subsection (a)(3) covers the case of “feed- 
ing” of a duly negotiated document by subse- 
quent delivery to the bailee of such goods as the 
document falsely purported to cover; the bailee 
in such case is estopped as against the holder of 
the document. 

3. The explicit statement in subsection (a)(4) 
of the bailee’s direct obligation to the holder 


precludes the defense that the document in 
question was “spent” after the carrier had de- 
livered the goods to a previous holder. But the 
holder is subject to such defenses as non-negli- 
gent destruction even though not apparent on 
the document. The sentence on delivery orders 
applies only to delivery orders in negotiable 
form which have been duly negotiated. On 
delivery orders, see also Section 7-503(b) and 
Comment. 

4. Subsection (b) continues the law which 
gave full effect to the issuance or due negotia- 
tion of a negotiable document. The subsection 
adds nothing to the effect of the rules stated in 
subsection (a), but it has been included since 
such explicit reference was provided under for- 
mer Section 7-502 to preserve the right of a 
purchaser by due negotiation. The listing is not 
exhaustive. The language “any stoppage” is 
included lest an inference be drawn that a 
stoppage of the goods before or after transit 
might cut off or otherwise impair the purchas- 
er’s rights. 


47-7-503. Document of title to goods defeated in certain cases. 


(a) A document of title confers no right in goods against a person that before 
issuance of the document had a legal interest or a perfected security interest 


in the goods and that did not: 


(1) Deliver or entrust the goods or any document of title covering the goods 
to the bailor or the bailor’s nominee with: 
(A) Actual or apparent authority to ship, store, or sell; 
(B) Power to obtain delivery under § 47-7-408; or 
(C) Power of disposition under § 47-2-408, § 47-2A-304(2), § 47-2A- 
305(2), § 47-9-320, or § 47-9-321(c) or other statute or rule of law; or 
(2) Acquiesce in the procurement by the bailor or its nominee of any 


document. 


(b) Title to goods based upon an unaccepted delivery order is subject to the 
rights of any person to which a negotiable warehouse receipt or bill of lading 
covering the goods has been duly negotiated. That title may be defeated under 
§ 47-7-504 to the same extent as the rights of the issuer or a transferee from 
the issuer. 

(c) Title to goods based upon a bill of lading issued to a freight forwarder is 
subject to the rights of any person to which a bill issued by the freight 
forwarder is duly negotiated. However, delivery by the carrier in accordance 
with part 4 of this chapter pursuant to its own bill of lading discharges the 
carrier’s obligation to deliver. 


47-7-503 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 
Bill of lading, § 47-1-201. 
Buyer of goods, § 47-9-320. 
Contract for sale, § 47-2-106. 
Delivery, § 47-1-201. 
Delivery order, § 47-7-102. 
Document of title, § 47-1-201. 
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Duplicate receipt or bill, overissue, § 47-7- 
402. 

Effect of instructions, § 47-2-203. 

Form of negotiation and requirements of due 
negotiation, § 47-7-501. 

Goods, § 47-7-102. 

Licensee of general intangible and lessee of 
goods in ordinary course of business, § 47-9- 
321. 

Obligation of bailee to deliver, excuse, § 47- 
7-403. 

Lien of warehouse, § 47-7-209. 

No liability for good-faith delivery pursuant 
to document of title, § 47-7-404. 

Person, § 47-1-201. 

Priority of rights of purchasers, § 47-9-331. 

Relation of chapter to treaty or statute, § 47- 
1-103. 

Right, § 47-1-201. 

Rights acquired in absence of due negotia- 
tion, effect of diversion, stoppage of delivery, 
§ 47-7-504. 

Sale or sublease of goods by lessee, § 47-2A- 
305. 

Subsequent lease of goods by lessor, § 47-2A- 
304. 

Title under warehouse receipt defeated in 
certain cases, § 47-7-205. 

Warehouse receipt, § 47-1-201. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-503. 

Changes: Changes to cross-reference to Ar- 
ticle 2A and for style. 


Purposes: 

1. In general it may be said that the title of a 
purchaser by due negotiation prevails over al- 
most any interest in the goods which existed 
prior to the procurement of the document of 
title if the possession of the goods by the person 
obtaining the document derived from any ac- 
tion by the prior claimant which introduced the 
goods into the stream of commerce or carried 
them along that stream. A thief of the goods 
cannot indeed by shipping or storing them to 
the thief’s own order acquire power to transfer 
them to a good faith purchaser. Nor can a 
tenant or mortgagor defeat any rights of a 
landlord or mortgagee which have been per- 
fected under the local law merely by wrongfully 
shipping or storing a portion of the crop or other 
goods. However, “acquiescence” by the landlord 
or mortgagee does not require active consent 
under subsection (a)(2) and knowledge of the 
likelihood of storage or shipment with no objec- 
tion or effort to control it is sufficient to defeat 
the landlord’s or the mortgagee’s rights as 
against one who takes by due negotiation of a 
negotiable document. In re Sharon Steel, 176 
B.R. 384 (Bankr. W.D. Pa. 1995); In re R.V. 
Segars Co, 54 B.R. 170 (Bankr. S.C. 1985); In re 
Jamestown Elevators, Inc., 49 B.R. 661 (Bankr. 


N.D. 1985). On the other hand, where goods are 
delivered to a factor for sale, even though the 
factor has made no advances and is limited in 
its duty to sell for cash, the goods are “en- 
trusted” to the factor “with actual ... authority 
... to sell” under subsection (a)(1), and if the 
factor procures a negotiable document of title it 
can transfer the owner’s interest to a purchaser 
by due negotiation. Further, where the factor is 
in the business of selling, goods entrusted to it 
simply for safekeeping or storage may be en- 
trusted under circumstances which give the 
factor “apparent authority to ship, store or sell” 
under subsection (a)(1), or power of disposition 
under Section 2-408, 2A-304(2), 2A-305(2), 
7-205, 9-320, or 9-321(c) or under a statute such 
as the earlier Factors Acts, or under a rule of 
law giving effect to apparent ownership. See 
Section 1-103. 

Persons having an interest in goods also 
frequently deliver or entrust them to agents or 
servants other than factors for the purpose of 
shipping or warehousing or under circum- 
stances reasonably contemplating such action. 
This Act makes no distinction between posses- 
sion or mere custody in such situations and 
finds no exception in the case of larceny by a 
bailee or the like. The safeguard in such situa- 
tions lies in the requirement that a due nego- 
tiation can occur only “in the regular course of 
business or financing” and that the purchase be 
in good faith and without notice. See Section 
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7-501. Documents of title have no market 
among the commercially inexperienced and the 
commercially experienced do not take them 
without inquiry from persons known to be 
truck drivers or petty clerks even though such 
persons purport to be operating in their own 
names. 

Again, where the seller allows a buyer to 
receive goods under a contract for sale, though 
as a “conditional delivery” or under “cash sale” 
terms and on explicit agreement for immediate 
payment, the buyer thereby acquires power to 
defeat the seller’s interest by transfer of the 
goods to certain good faith purchasers. See 
Section 2-403. Both in policy and under the 
language of subsection (a)(1) that same power 
must be extended to accomplish the same re- 
sult if the buyer procures a negotiable docu- 
ment of title to the goods and duly negotiates it. 

This comment 1 should be considered in 
interpreting delivery, entrustment or acquies- 
cence in application of Section 7-209(c). 

2. Under subsection (a) a delivery order is- 
sued by a person having no right in or power 
over the goods is ineffective unless the owner 
acts as provided in subsection (a)(1) or (2). Thus 
the rights of a transferee of a non-negotiable 
warehouse receipt can be defeated by a delivery 
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order subsequently issued by the transferor 
only if the transferee “delivers or entrusts” to 
the “person procuring” the delivery order or 
“acquiesces” in that person’s procurement. 
Similarly, a second delivery order issued by the 
same issuer for the same goods will ordinarily 
be subject to the first, both under this section 
and under Section 7-402. After a delivery order 
is validly issued but before it is accepted, it may 
nevertheless be defeated under subsection (b) 
in much the same way that the rights of a 
transferee may be defeated under Section 
7-504. For example, a buyer in ordinary course 
from the issuer may defeat the rights of the 
holder of a prior delivery order if the bailee 
receives notification of the buyer’s rights before 
notification of the holder’s rights. Section 
7-504(b)(2). But an accepted delivery order has 
the same effect as a document issued by the 
bailee. 

3. Under subsection (c) a bill of lading issued 
to a freight forwarder is subordinated to the 
freight forwarder’s document of title, since the 
bill on its face gives notice of the fact that a 
freight forwarder is in the picture and the 
freight forwarder has in all probability issued a 
document of title. But the carrier is protected in 
following the terms of its own bill of lading. 


47-7-504. Rights acquired in absence of due negotiation — Effect of 
diversion — Stoppage of delivery. 


(a) A transferee of a document of title, whether negotiable or nonnegotiable, 
to which the document has been delivered but not duly negotiated, acquires the 
title and rights that its transferor had or had actual authority to convey. 

(b) In the case of a transfer of a nonnegotiable document of title, until but 
not after the bailee receives notice of the transfer, the rights of the transferee 
may be defeated: 

(1) By those creditors of the transferor which could treat the transfer as 
void under § 47-2-402 or § 47-2A-308; 

(2) By a buyer from the transferor in ordinary course of business if the 
bailee has delivered the goods to the buyer or received notification of the 
buyer’s rights; 

(3) By a lessee from the transferor in ordinary course of business if the 
bailee has delivered the goods to the lessee or received notification of the 
lessee’s rights; or 

(4) As against the bailee, by good-faith dealings of the bailee with the 
transferor. 

(c) A diversion or other change of shipping instructions by the consignor in 
a nonnegotiable bill of lading which causes the bailee not to deliver the goods 
to the consignee defeats the consignee’s title to the goods if the goods have been 
delivered to a buyer in ordinary course of business or a lessee in ordinary 
course of business and, in any event, defeats the consignee’s rights against the 
bailee. 

(d) Delivery of the goods pursuant to a nonnegotiable document of title may 
be stopped by a seller under § 47-2-705 or a lessor under § 47-2A-526, subject 
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to the requirements of due notification in those sections. A bailee that honors 
the seller’s or lessor’s instructions is entitled to be indemnified by the seller or 
lessor against any resulting loss or expense. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Bailee, § 47-7-102. 

Bill of lading, § 47-1-201. 

Buyer in ordinary course of business, § 47-1- 
201. 

Consignee, § 47-7-102. 


Consignor, § 47-7-102. 

Creditor, § 47-1-201. 

Delivery, § 47-1-201. 

Delivery without indorsement, right to com- 
pel indorsement, § 47-7-506. 

Diversion, reconsignment, change of instruc- 
tions, § 47-7-3083. 

Document of title, § 47-1-201. 

Effect of instructions, § 47-2-203. 

Form of negotiation and requirements of due 
negotiation, § 47-7-501. 

Good faith, §§ 47-1-201, 47-7-102. 

Goods, § 47-7-102. 

Lessee in ordinary course of business, § 47- 
2A-103. 

No lability for good-faith delivery pursuant 
to document of title, § 47-7-404. 

Notice, knowledge, § 47-1-202. 

Notification, § 47-1-202. 

Obligation of bailee to deliver, excuse, § 47- 
7-403. 

Purchaser, § 47-1-201. 

Right, § 47-1-201. 

Seller’s stoppage of delivery in transit or 
otherwise, 47-2-705. 

Subsequent lease of goods by lessor, § 47-2A- 
304. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-504. 

Changes: To include cross-references to Ar- 
ticle 2A and for style. 


Purposes: 

1. Under the general principles controlling 
negotiable documents, it is clear that in the 
absence of due negotiation a transferor cannot 
convey greater rights than the transferor has, 
even when the negotiation is formally perfect. 
This section recognizes the transferor’s power 
to transfer rights which the transferor has or 
has “actual authority to convey.” Thus, where a 
negotiable document of title is being trans- 
ferred the operation of the principle of estoppel 
is not recognized, as contrasted with situations 
involving the transfer of the goods themselves. 
(Compare Section 2-403 on good faith purchase 
of goods.) This section applies to both tangible 
and electronic documents of title. A necessary 
part of the price for the protection of regular 
dealings with negotiable documents of title is 
an insistence that no dealing which is in any 
way irregular shall be recognized as a good 
faith purchase of the document or of any rights 
pertaining to it. So, where the transfer of a 
negotiable document fails as a negotiation be- 
cause a requisite indorsement is forged or oth- 


erwise missing, the purchaser in good faith and 
for value may be in the anomalous position of 
having less rights, in part, than if the pur- 
chaser had purchased the goods themselves. 
True, the purchaser’s rights are not subject to 
defeat by attachment of the goods or surrender 
of them to the purchaser’s transferor (contrast 
subsection (b)); but on the other hand, the 
purchaser cannot acquire enforceable rights to 
control or receive the goods over the bailee’s 
objection merely by giving notice to the bailee. 
Similarly, a consignee who makes payment to 
its consignor against a straight bill of lading 
can thereby acquire the position of a good faith 
purchaser of goods under provisions of the 
Article of this Act), whereas the same payment 
made in good faith against an unendorsed order 
bill would not have such effect. The appropriate 
remedy of a purchaser in such a situation is to 
regularize its status by compelling indorsement 
of the document (see Section 7-506). 

2. As in the case of transfer—as opposed to 
“due negotiation”—of negotiable documents, 
subsection (a) empowers the transferor of a 
nonnegotiable document to transfer only such 
rights as the transferor has or has “actual 
authority” to convey. In contrast to situations 
involving the goods themselves the operation of 
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estoppel or agency principles is not here recog- 
nized to enable the transferor to convey greater 
rights than the transferor actually has. Subsec- 
tion (b) makes it clear, however, that the trans- 
feree of a nonnegotiable document may acquire 
rights greater in some respects than those of 
his transferor by giving notice of the transfer to 
the bailee. New subsection (b)(3) provides for 
the rights of a lessee in the ordinary course. 

Subsection (b)(2) & (3) require delivery of the 
goods. Delivery of the goods means the volun- 
tary transfer of physical possession of the 
goods. See amended 2-103. 

This comment 1 should be considered in 
interpreting delivery, entrustment or acquies- 
cence in application of Section 7-209(c). 

3. Subsection (c) is in part a reiteration of the 
carrier’s immunity from liability if it honors 
instructions of the consignor to divert, but 
there is added a provision protecting the title of 
the substituted consignee if the latter is a buyer 
in ordinary course of business. A typical situa- 
tion would be where a manufacturer, having 
shipped a lot of standardized goods to A on 
nonnegotiable bill of lading, diverts the goods to 
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customer B who pays for them. Under pre-Code 
passage-of-title-by-appropriation doctrine A 
might reclaim the goods from B. However, no 
consideration of commercial policy supports 
this involvement of an innocent third party in 
the default of the manufacturer on his contract 
to A; and the common commercial practice of 
diverting goods in transit suggests a trade 
understanding in accordance with this subsec- 
tion. The same result should obtain if the 
substituted consignee is a lessee in ordinary 
course. The extent of the lessee’s interest in the 
goods is less than a buyer’s interest in the 
goods. However, as against the first consignee 
and the lessee in ordinary course as the substi- 
tuted consignee, the lessee’s rights in the goods 
as granted under the lease are superior to the 
first consignee’s rights. 

4, Subsection (d) gives the carrier an express 
right to indemnity where the carrier honors a 
seller’s request to stop delivery. 

5. Section 1-202 gives the bailee protection, if 
due diligence is exercised where the bailee’s 
organization has not had time to act on a 
notification. 


47-7-505. Indorser not guarantor for other parties. 


The indorsement of a tangible document of title issued by a bailee does not 
make the indorser liable for any default by the bailee or previous indorsers. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 


regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Bailee, § 47-7-102. 

Control of electronic document of title, § 47- 
7-106. 

Document of title, § 47-1-201. 

Party, § 47-1-201. 

Rights acquired by due negotiation, § 47-7-502. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-505. 

Changes: Limited to tangible documents of 
title. 


Purposes: This section is limited to tangible 
documents of title as the concept of indorse- 
ment is irrelevant to electronic documents of 
title. Electronic documents of title will be trans- 
ferred by delivery of control. Section 7-106. The 
indorsement of a tangible document of title is 
generally understood to be directed towards 
perfecting the transferee’s rights rather than 
towards assuming additional obligations. The 
language of the present section, however, does 


not preclude the one case in which an indorse- 
ment given for value guarantees future action, 
namely, that in which the bailee has not yet 
become liable upon the document at the time of 
the indorsement. Under such circumstances 
the indorser, of course, engages that appropri- 
ate honor of the document by the bailee will 
occur. See Section 7-502(a)(4) as to negotiable 
delivery orders. However, even in such a case, 
once the bailee attorns to the transferee, the 
indorser’s obligation has been fulfilled and the 
policy of this section excludes any continuing 
obligation on the part of the indorser for the 
bailee’s ultimate actual performance. 


47-7-506 
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47-7-506. Delivery without indorsement — Right to compel indorse- 


ment. 


The transferee of a negotiable tangible document of title has a specifically 
enforceable right to have its transferor supply any necessary indorsement, but 
the transfer becomes a negotiation only as of the time the indorsement is 


supplied. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 


Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Control of electronic document of title, § 47- 
7-106. 

Document of title, § 47-1-201. 

Form of negotiation and requirements of due 
negotiation, § 47-7-501. 

Indorser not guarantor for other parties, 
§ 47-7-505. 

Obligation of bailee to deliver, excuse, § 47- 
7-403. 

Right, § 47-1-201. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-506. 

Changes: Limited to tangible documents of 
title. 


Purposes: 

1. This section is limited to tangible docu- 
ments of title as the concept of indorsement is 
irrelevant to electronic documents of title. Elec- 
tronic documents of title will be transferred by 
delivery of control. Section 7-106. From a com- 
mercial point of view the intention to transfer a 
tangible negotiable document of title which 
requires an indorsement for its transfer, is 
incompatible with an intention to withhold 
such indorsement and so defeat the effective 
use of the document. Further, the preceding 


section and the Comment thereto make it clear 
that an indorsement generally imposes no re- 
sponsibility on the indorser. 

2. Although this section provides that deliv- 
ery of a tangible document of title without the 
necessary indorsement is effective as a trans- 
fer, the transferee, of course, has not regular- 
ized its position until such indorsement is sup- 
plied. Until this is done the transferee cannot 
claim rights under due negotiation within the 
requirements of this Article (Section 
7-501(a)(5)) on “due negotiation”. Similarly, de- 
spite the transfer to the transferee of the trans- 
feror’s title, the transferee cannot demand the 
goods from the bailee until the negotiation has 
been completed and the document is in proper 
form for surrender. See Section 7-403(c). 


47-7-507. Warranties on negotiation or delivery of document of title. 


If a person negotiates or delivers a document of title for value, otherwise 
than as a mere intermediary under § 47-7-508, unless otherwise agreed, the 
transferor, in addition to any warranty made in selling or leasing the goods, 
warrants to its immediate purchaser only that: 


(1) The document is genuine; 


(2) The transferor does not have knowledge of any fact that would impair 
the document’s validity or worth; and 

(3) The negotiation or delivery is rightful and fully effective with respect 
to the title to the document and the goods it represents. 
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History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Cumulation and conflict of warranties ex- 
press or implied, § 47-2-317. 

Delivery, § 47-1-201. 

Document of title, § 47-1-201. 


DOCUMENTS OF TITLE 


47-7-508 


Exclusion or modification of warranties, 
§ 47-2-316. 

Express warranties by affirmation, promise, 
description, sample, § 47-2-313. 

Genuine, § 47-1-201. 

Goods, § 47-7-102. 

Implied warranty, fitness for particular pur- 
pose, exception for certain livestock, § 47-2- 
B15; 

Implied warranty, merchantability, usage of 
trade, § 47-2-314. 

Lessor’s and lessee’s rights when goods be- 
come accessions, § 47-2A-310. 

Person, § 47-1-201. 

Priority subject to subordination, §§ 47-2A- 
S11. 

Purchaser, § 47-1-201. 

Third party beneficiaries of warranties ex- 
press or implied, § 47-2-318. 

Value, § 47-1-204. 

Warranties of collecting bank as to docu- 
ments of title, § 47-7-508. 

Warranty of title and against infringement, 
buyer’s obligation against infringement, § 47- 
2-312. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-507. 

Changes: Substitution of the word “delivery” 
for the word “transfer,” reference leasing trans- 
actions and style. 


Purposes: 

1. Delivery of goods by use of a document of 
title does not limit or displace the ordinary 
obligations of a seller or lessor as to any war- 
ranties regarding the goods that arises under 


other law. If the transfer of documents attends 
or follows the making of a contract for the sale 
or lease of goods, the general obligations on 
warranties as to the goods (Sections 2-312 
through 2-318 and Sections 2A-210 through 
2A-316) are brought to bear as well as the 
special warranties under this section. 

2. The limited warranties of a delivering or 
collecting intermediary, including a collecting 
bank, are stated in Section 7-508. 


47-7-508. Warranties of collecting bank as to documents of title. 


A collecting bank or other intermediary known to be entrusted with 
documents of title on behalf of another or with collection of a draft or other 
claim against delivery of documents warrants by the delivery of the documents 
only its own good faith and authority even if the collecting bank or other 
intermediary has purchased or made advances against the claim or draft to be 
collected. 


7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 


47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 
Collecting bank, § 47-4-105. 


47-7-509 


Definitions and index of definitions, § 47-4- 
104. 

Delivery, § 47-1-201. 

Document of title, § 47-1-201. 

Documentary draft, § 47-4-104. 

Effect of instructions, § 47-4-203. 

Good faith, §§ 47-1-201, 47-7-102. 

Handling of documentary drafts, duty to send 
for presentment and to notify customer of dis- 
honor, § 47-4-501. 
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Intermediary bank, § 47-4-105. 

Presentment of “on arrival” drafts, § 47-4-502. 

Privilege of presenting bank to deal with goods, 
security interest for expenses, § 47-4-504. 

Responsibility of presenting bank for docu- 
ments and goods, report of reasons for dishonor, 
referee in case of need, § 47-4-503. 

Warranties on negotiation or delivery of 
document of title, § 47-7-507. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-508. 
Changes: Changes for style only. 


Purposes: 

1. To state the limited warranties given with 
respect to the documents accompanying a docu- 
mentary draft. 

2. In warranting its authority a collecting 


bank or other intermediary only warrants its 
authority from its transferor. See Section 4-203. 
It does not warrant the genuineness or effec- 
tiveness of the document. Compare Section 
7-507. 

3. Other duties and rights of banks handling 
documentary drafts for collection are stated in 
Article 4, Part 5. On the meaning of draft, see 
Section 4-104 and Section 5-102, comment 11. 


47-7-509. Adequate compliance with commercial contract. 


Whether a document of title is adequate to fulfill the obligations of a contract 
for sale, a contract for lease, or the conditions of a letter of credit is determined 


by chapter 2, 2A, or 5 of this title. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 


Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814; § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 
Contract for sale, § 47-2-106. 
Document of title, § 47-1-201. 
Lease, § 47-2A-108. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-509. 
Changes: To reference Article 2A. 


Purposes: To cross-refer to the Articles of this 


Act which deal with the substantive issues of 
the type of document of title required under the 
contract entered into by the parties. 


Cross References: Articles 2, 2A and 5. 


PART 6 


WAREHOUSE RECEIPTS AND BILLS OF LADING: 
MISCELLANEOUS PROVISIONS 


47-7-601. Lost, stolen, or destroyed documents of title. 


(a) If a document of title is lost, stolen, or destroyed, a court may order 
delivery of the goods or issuance of a substitute document and the bailee may 
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without liability to any person comply with the order. If the document was 
negotiable, a court may not order delivery of the goods or issuance of a 
substitute document without the claimant’s posting security unless it finds 
that any person that may suffer loss as a result of nonsurrender of possession 
or control of the document is adequately protected against the loss. If the 
document was nonnegotiable, the court may require security. The court may 
also order payment of the bailee’s reasonable costs and attorney’s fees in any 
action under this subsection (a). 

(b) A bailee that, without a court order, delivers goods to a person claiming 
under a missing negotiable document of title is liable to any person injured 
thereby. If the delivery is not in good faith, the bailee is liable for conversion. 
Delivery in good faith is not conversion if the claimant posts security with the 
bailee in an amount at least double the value of the goods at the time of posting 
to indemnify any person injured by the delivery which files a notice of claim 


within one (1) year after the delivery. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Bailee, § 47-7-102. 

Conflicting claims, interpleader, § 47-7-603. 

Delivery, § 47-1-201. 

Document of title, § 47-1-201. 

Duplicate receipt or bill, overissue, § 47-7- 
402. 

Enforcement of lost, destroyed, or stolen in- 
strument, § 47-3-309. 

Good faith, §§ 47-1-201, 47-7-102. 

Goods, § 47-7-102. 

Lien of carrier, § 47-7-307. 

Lien of warehouse, § 47-7-209. 

Obligation of bailee to deliver, excuse, § 47- 
7-403. 

Person, § 47-1-201. 

Reissuance in alternative medium, § 47-7- 
105. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-601. 

Changes: To accommodate electronic docu- 
ments; to provide flexibility to courts similar to 
the flexibility in Section 3-309; to update to the 
modern era of deregulation; and for style. 


Purposes: 

1. Subsection (a) authorizes courts to order 
compulsory delivery of the goods or compulsory 
issuance of a substitute document. Compare 
Section 7-402. Using language similar to that 
found in Section 3-309, courts are given discre- 
tion as to what is adequate protection when the 
lost, stolen or destroyed document was nego- 


tiable or whether security should be required 
when the lost, stolen or destroyed document 
was nonnegotiable. In determining whether a 
party is adequately protected against loss in 
the case of a negotiable document, the court 
should consider the likelihood that the party 
will suffer a loss. The court is also given discre- 
tion as to the bailee’s costs and attorney fees. 
The rights and obligations of a bailee under this 
section depend upon whether the document of 
title is lost, stolen or destroyed and is in addi- 
tion to the ability of the bailee to bring an 
action for interpleader. See Section 7-603. 

2. Courts have the authority under this sec- 
tion to order a substitute document for either 


47-7-602 


tangible or electronic documents. If the substi- 
tute document will be in a different medium 
than the original document, the court should 
fashion its order in light of the requirements of 
Section 7-105. 

3. Subsection (b) follows prior Section 7-601 
in recognizing the legality of the well estab- 
lished commercial practice of bailees making 
delivery in good faith when they are satisfied 
that the claimant is the person entitled under a 
missing (i.e. lost, stolen, or destroyed) nego- 
tiable document. Acting without a court order, 
the bailee remains liable on the original nego- 
tiable document and, to avoid conversion liabil- 
ity, the bailee may insist that the claimant 
provide an indemnity bond. Cf. Section 7-403. 

4. Claimants on non-negotiable instruments 
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are permitted to avail themselves of the sub- 
section (a) procedure because straight (non- 
negotiable) bills of lading sometimes contain 
provisions that the goods shall not be delivered 
except upon production of the bill. If the carrier 
should choose to insist upon production of the 
bill, the consignee should have some means of 
compelling delivery on satisfactory proof of en- 
titlement. Without a court order, a bailee may 
deliver, subject to Section 7-403, to a person 
claiming goods under a non-negotiable docu- 
ment that the same person claims is lost, sto- 
len, or destroyed. 

5. The bailee’s lien should be protected when 
a court orders delivery of the goods pursuant to 
this section. 


47-7-602. Judicial process against goods covered by negotiable docu- 
ment of title. 


Unless a document of title was originally issued upon delivery of the goods 
by a person that did not have power to dispose of them, a lien does not attach 
by virtue of any judicial process to goods in the possession of a bailee for which 
a negotiable document of title is outstanding unless possession or control of the 
document is first surrendered to the bailee or the document’s negotiation is 
enjoined. The bailee may not be compelled to deliver the goods pursuant to 
process until possession or control of the document is surrendered to the bailee 
or to the court. A purchaser of the document for value without notice of the 


process or injunction takes free of the lien imposed by judicial process. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1968, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 
and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Bailee, § 47-7-102. 

Control of electronic document of title, § 47- 
7-106. 

Delivery, § 47-1-201. 

Document of title to goods defeated in certain 
cases, § 47-7-503. 

Goods, § 47-7-102. 

Form of negotiation and requirements of due 
negotiation, § 47-7-501. 

Notice, knowledge, § 47-1-202. 

Person, § 47-1-201. 

Purchase, § 47-1-201. 

Rights acquired by due negotiation, § 47-7- 
502. 

Value, § 47-1-204. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-602. 

Changes: Changes to accommodate elec- 
tronic documents of title and for style. 


Purposes: 
1. The purpose of the section is to protect the 
bailee from conflicting claims of the document 


of title holder and the judgment creditors of the 
person who deposited the goods. The rights of 
the former prevail unless, in effect, the judg- 
ment creditors immobilize the negotiable docu- 
ment of title through the surrender of posses- 
sion of a tangible document or control of an 
electronic document. However, if the document 
of title was issued upon deposit of the goods by 
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a person who had no power to dispose of the 
goods so that the document is ineffective to pass 
title, judgment liens are valid to the extent of 
the debtor’s interest in the goods. 

2. The last sentence covers the possibility 
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that the holder of a document who has been 
enjoined from negotiating it will violate the 
injunction by negotiating to an innocent pur- 
chaser for value. In such case the lien will be 
defeated. 


47-7-603. Conflicting claims — Interpleader. 


If more than one (1) person claims title to or possession of the goods, the 
bailee is excused from delivery until the bailee has a reasonable time to 
ascertain the validity of the adverse claims or to commence an action for 
interpleader. The bailee may assert an interpleader either in defending an 
action for nondelivery of the goods or by original action. 


History. 
Acts 2008, ch. 814, § 1. 


Compiler’s Notes. 

This revised chapter 7 replaces former chap- 
ter 7, effective July 1, 2008. 

Former chapter 7, §§ 47-7-101 — 47-7-106, 
47-7-201 — 47-7-210, 47-7-301 — 47-7-309, 
47-7-401 — 47-7-404, 47-7-501 — 47-7-509, 
47-7-601 — 47-7-603 (Acts 1963, ch. 81, § 1 
(7-101 — 7-106(1), 7-201 — 7-210, 7-301 — 
7-309, 7-401 — 7-404, 7-501 — 7-509, 7-601 — 
7-603); 2000, ch. 846, § 15), concerning the 
Uniform Commercial Code, documents of title, 
regarding warehouse receipts, bills of lading 


and other documents of title, was repealed by 
Acts 2008, ch. 814, § 1, effective July 1, 2008, 
which enacted this revised chapter 7. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


Cross-References. 

Action, § 47-1-201. 

Bailee, § 47-7-102. 

Delivery, § 47-1-201. 

Goods, § 47-7-102. 

Obligation of bailee to deliver, excuse, § 47- 
7-403. 

Person, § 47-1-201. 

Reasonable time, § 47-1-205. 


COMMENTS TO OFFICIAL TEXT 


Prior Uniform Statutory Provision: For- 
mer Section 7-603. 
Changes: Changes for style only. 


Purposes: 

1. The section enables a bailee faced with 
conflicting claims to the goods to compel the 
claimants to litigate their claims with each 
other rather than with the bailee. The bailee is 
protected from legal liability when the bailee 
complies with court orders from the inter- 
pleader. See e.g. Northwestern National Sales, 
Inc. v. Commercial Cold Storage, Inc., 162 Ga. 
App. 741, 293 S.E.2d. 30 (1982). 


2. This section allows the bailee to bring an 
interpleader action but does not provide an 
exclusive basis for allowing interpleader. If 
either state or federal procedural rules allow an 
interpleader in other situations, the bailee may 
commence an interpleader under those rules. 
Even in an interpleader to which this section 
applies, the state or federal process of inter- 
pleader applies to the bailee’s action for inter- 
pleader. For example, state or federal inter- 
pleader statutes or rules may permit a bailee to 
protect its lien or to seek attorney’s fees and 
costs in the interpleader action. 


PART 7 
MISCELLANEOUS PROVISIONS 


47-7-701. Effective date. 


This chapter takes effect on July 1, 2008. 


History. 
Acts 2008, ch. 814, § 1. 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 
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47-7-702. Repeals. 


Existing chapter 7 and § 47-10-104 of the Uniform Commercial Code are 
repealed. 


History. Effective Dates. 
Acts 2008, ch. 814, § 1. Acts 2008, ch. 814, § 40. July 1, 2008. 


COMMENTS TO OFFICIAL TEXT 


A state should repeal its prior version of section 10-204. The substance of Section 10-104 
Uniform Commercial Code Article 7 on docu- has been incorporated into Section 7-103(b). 
ments of title and Uniform Commercial Code 


47-7-703. Applicability. 


This chapter applies to a document of title that is issued or a bailment that 
arises on or after July 1, 2008. This chapter does not apply to a document of 
title that is issued or a bailment that arises before July 1, 2008, even if the 
document of title or bailment would be subject to this chapter if the document 
of title had been issued or bailment had arisen on or after July 1, 2008. This 
chapter does not apply to a right of action that has accrued before July 1, 2008. 


History. Effective Dates. 
Acts 2008, ch. 814, § 1. Acts 2008, ch. 814, § 40. July 1, 2008. 


COMMENTS TO OFFICIAL TEXT 


This Act will apply prospectively only to 
documents of title issued or bailments that 
arise after the effective date of the Act. 


47-7-704. Savings clause. 


A document of title issued or a bailment that arises before July 1, 2008 and 
the rights, obligations, and interests flowing from that document or bailment 
are governed by any statute or other rule amended or repealed by this chapter 
as if amendment or repeal had not occurred and may be terminated, com- 
pleted, consummated, or enforced under that statute or other rule. 


History. Effective Dates. 
Acts 2008, ch. 814, § 1. Acts 2008, ch. 814, § 40. July 1, 2008. 


COMMENTS TO OFFICIAL TEXT 


This Act will apply prospectively only to of title or rights or obligations that arise prior 
documents of title issued or bailments that to the effective date of this Act, prior law will 
arise after the effective date of the Act. To the apply to resolve those issues. 
extent that issues arise based upon documents 
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CHAPTER 8 
INVESTMENT SECURITIES 


Part 1. Short Title and General Matters 


Section 


47-8-103. Rules for determining whether certain obligations and interests are securities or 


financial assets. 


PART 1 
SHORT TITLE AND GENERAL MATTERS 


47-8-101. Short title. 


Law Reviews. 

A Theory of Shareholder Activism and its 
Place in Corporate Law, 82 Tenn. L. Rev. 791 
(2015). 


47-8-102. Definitions. 


Cited: 

Chattanooga Agric. Ass’n v. Sapp, — S.W.3d 
—, 2004 Tenn. App. LEXIS 400 (Tenn. Ct. App. 
2004); Wilson v. Smythe, — S.W.3d —, 2004 
Tenn. App. LEXIS 833 (Tenn. Ct. App. 2004); 
Inzer v. Inzer, — S.W.3d —, 2009 Tenn. App. 


Human Equity? Regulating the New Income 
Share Agreements, 68 Vand. L. Rev. 681 (2015). 


LEXIS 498 (Tenn. Ct. App. July 28, 2009); 
Goodwin v. Goodwin, — S.W.3d —, 2010 Tenn. 
App. LEXIS 147 (Tenn. Ct. App. Feb. 25, 2010); 
Duke v. Duke, — S.W.3d —, 2012 Tenn. App. 
LEXIS 367 (Tenn. Ct. App. June 1, 2012). 


NOTES TO DECISIONS 


2. Adverse Claim. 

By claiming that they completed the absolute 
assignment of stock under duress, the guaran- 
tors reserved their right to rescind the transac- 
tion; accordingly, under T.C.A. § 47-8- 
102(a)(1), their claim of duress impinged upon 
the lender’s freedom to alienate the stock, be- 


cause the existence of an adverse claim means 
that it is a violation of the rights of the claimant 
for another person to hold, transfer, or deal 
with the financial asset. Multimedia 2000, Inc. 
v. Attard, 374 F.3d 377, 2004 FED App. 206P, 
2004 U.S. App. LEXIS 13591 (6th Cir. Tenn. 
2004). 


COMMENTS TO OFFICIAL TEXT 


1. “Adverse Claim.” The definition of the term 
“adverse claim” has two components. First, the 
term refers only to property interests. Second, 
the term means not merely that a person has a 
property interest in a financial asset but that it 
is a violation of the claimant’s property interest 
for the other person to hold or transfer the 
security or other financial asset. The term ad- 
verse claim is not, of course, limited to owner- 
ship rights, but extends to other property inter- 
ests established by other law. A security 
interest, for example, would be an adverse 
claim with respect to a transferee from the 
debtor since any effort by the second party to 
enforce the security interest against the prop- 
erty would be an interference with the trans- 
feree’s interest. 

The definition of adverse claim in the prior 


version of Article 8 might have been read to 
suggest that any wrongful action concerning a 
security, even a simple breach of contract, gave 
rise to an adverse claim. Insofar as such cases 
as Fallon v. Wall Street Clearing Corp., 586 
N.Y.S.2d 953, 182 A.D.2d 245, (1992) and Pen- 
tech Intl. v. Wall St. Clearing Co., 983 F.2d 441 
(2d Cir. 1993), were based on that view, they are 
rejected by the new definition which explicitly 
limits the term adverse claim to property inter- 
ests. Suppose, for example, that A contract to 
sell or deliver securities to B, but fails to do so 
and instead sells or pledges the securities to C. 
B, the promisee, has an action against A for 
breach of contract, but absent unusual circum- 
stances the action for breach would not give 
rise to a property interest in the securities. 
Accordingly, B does not have an adverse claim. 
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An adverse claim might, however, be based 
upon principles of equitable remedies that give 
rise to property claims. It would, for example, 
cover a right established by other law to rescind 
a transaction in which securities were trans- 
ferred. Suppose, for example, that A holds se- 
curities and is induced by B’s fraud to transfer 
them to B. Under the law of contract of restitu- 
tion, A may, have a right to rescind the transfer, 
which gives A a property claim to the securities. 
If so, Ahas an adverse claim to the securities in 
B’s hands. By contrast, if B had committed no 
fraud, but had merely committed a breach of 
contract in connection with the transfer from A 
to B, A may have only a right to damages for 
breach, not a right to rescind. In that case, A 
would not have an adverse claim to the securi- 
ties in B’s hands. 

2. “Bearer form.” The definition of “bearer 
form” has remained substantially unchanged 
since the early drafts of the original version of 
Article 8. The requirement that the certificate 
be payable to bearer by its terms rather than by 
an indorsement has the effect of preventing 
instruments governed by other law, such as 
chattel paper or Article 3 negotiable instru- 
ments, from being inadvertently swept into the 
Article 8 definition of security merely by virtue 
of blank indorsements. Although the other ele- 
ments of the definition of security in Section 
8-102(a)(14) probably suffice for that purpose in 
any event, the language used in the prior ver- 
sion of Article 8 has been retained. 

3. “Broker.” Broker is defined by reference to 
the definitions of broker and dealer in the 
federal securities laws. The only difference is 
that banks, which are excluded from the federal 
securities law definition, are included in the 
Article 8 definition when they perform func- 
tions that would bring them within the federal 
securities law definition if it did not have the 
cause excluding banks. The definition covers 
both those who act as agents (“brokers” in 
securities parlance) and those who act as prin- 
cipals (“dealers” in securities parlance). Since 
the definition refers to persons “defined” as 
brokers or dealers under the federal securities 
law, rather than to persons required to “regis- 
ter” as brokers or dealers under the federal 
securities law, it covers not only registered 
brokers and dealers but also those exempt from 
the registration requirement, such as purely 
intrastate brokers. The only substantive rules 
that turn on the defined term broker are one 
provision of the section on warranties, Section 
8-108(i), and the special perfection rule in Ar- 
ticle 9 for security interests granted by brokers, 
Section 9-115(4)(c). 

4. “Certificated security.” The term “certifi- 
cated security” means a security that is repre- 
sented by a security certificate. 

5. “Clearing corporation.” The definition of 
clearing corporation limits its application to 
entities that are subject to a rigorous regula- 
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tory framework. Accordingly, the definition in- 
cludes only federal reserve banks, persons who 
are registered as “clearing agencies” under the 
federal securities laws (which impose a compre- 
hensive system of regulation of the activities 
and rules of clearing agencies), and other enti- 
ties subject to a comparable system of regula- 
tory oversight. 

6. “Communicate.” The term “communicate” 
assures that the Article 8 rules will be suffi- 
ciently flexible adapt to changes in information 
technology. Sending a signed writing always 
suffices as a communication, but the parties 
can agree that a different means of transmit- 
ting information is to be used. Agreement is 
defined in Section 1-201(3) as “the bargain of 
the parties in fact as found in their language or 
by implication from other circumstances in- 
cluding course of dealing or usage of trade of 
course of performance.” Thus, use of an infor- 
mation transmission method might be found to 
be authorized by agreement, even though the 
parties have not explicitly so specified in formal 
agreement. The term communicate is used in 
Sections 8-102(a)(8) (definition of entitlement 
order), 8-102(a)(11) (definition of instruction), 
and 8-403 (demand that issuer not register 
transfer). 

7. “Entitlement holder.” this term designates 
those who hold financial assets through inter- 
mediaries in the indirect holding system. Be- 
cause many of the rules of Part 5 impose duties 
on securities intermediaries in favor of entitle- 
ment holders, the definition of entitlement 
holder is, in most cases, limited to the person 
specifically designated as such on the records of 
the intermediary. The last sentence of the defi- 
nition covers the relatively unusual cases 
where a person may acquire a security entitle- 
ment under Section 8-501 even though the 
person may not be specifically designated as an 
entitlement holder on the records of the securi- 
ties intermediary. 

A person may have an interest in a security 
entitlement, and may even have the right to 
give entitlement orders to the securities inter- 
mediary with respect to it, even though the 
person is not the entitlement holder. For ex- 
ample, a person who holds securities through a 
securities account in its own name may have 
given discretionary trading authority to an- 
other person, such as an investment adviser. 
Similarly, the control provisions in Section 
8-106 and the related provisions in Article 9 are 
designed to facilitate transactions in which a 
person who holds securities through a securi- 
ties account uses them as collateral in an ar- 
rangement where the securities intermediary 
has agreed that if the secured party so directs 
the intermediary will dispose of the position. In 
such arrangements, the debtor remains the 
entitlement holder but has agreed that the 
secured party can initiate entitlement orders. 
Moreover, an entitlement holder may be acting 
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for another person as a nominee, agent, trustee, 
or in another capacity. Unless the entitlement 
holder is itself acting as a securities intermedi- 
ary for the other person, in which case the other 
person would be an entitlement holder with 
respect to the securities entitlement, the rela- 
tionship between an entitlement holder and 
another person for whose benefit the entitle- 
ment holder holds a securities entitlement is 
governed by other law. 

8. “Entitlement orders.” The term is defined 
as a notification communicated to a securities 
intermediary directing transfer or redemption 
of the financial asset to which an entitlement 
holder has a security entitlement. The term is 
used in the rules for the indirect holding system 
in a fashion analogous to the use of the terms 
“indorsement” and “instruction” in the rules for 
the direct holding. If a person directly holds a 
certificated security in registered form and 
wishes to transfer it, the means of transfer is an 
indorsement. If a person directly holds an un- 
certificated security and wishes to transfer it, 
the means of transfer is an instruction. If a 
person holds a security entitlement, the means 
of disposition is an entitlement order. An en- 
titlement order includes a direction under Sec- 
tion 8-508 to the securities intermediary to 
transfer a financial asset to the account of the 
entitlement holder at another financial inter- 
mediary or to cause the financial asset to be 
transferred to the entitlement holder in the 
direct holding system (e.g., the delivery of a 
securities certificate registered in the name of 
the former entitlement holder). As noted in 
Comment 7, an entitlement order need not be 
initiated by the entitlement holder in order to 
be effective, so long as the entitlement holder 
has authorized the other party to initiate en- 
titlement orders. See Section 8-107(b). 

9. “Financial asset.” The definition of “finan- 
cial asset,” in conjunction with the definition of 
“security account” in Section 8-501, sets the 
scope of the indirect holding system rules of 
Part 5 of Revised Article 8. The Part 5 rules 
apply not only to securities held through inter- 
mediaries, but also to other financial assets 
held through intermediaries. The term finan- 
cial asset is defined to include not only securi- 
ties but also a broader category of obligations, 
shares, participations, and interests. 

Having separate definitions of security and 
financial asset makes it possible to separate the 
question of the proper scope of the traditional 
Article 8 rules from the question of the proper 
scope of the new indirect holding system rules. 
Some forms of financial assets should be cov- 
ered by the indirect holding system rules of 
Part 5, but not by the rules of Parts 2, 3, and 4. 
The term financial asset is used to cover such 
property. Because the term security entitle- 
ment is defined in terms of financial assets 
rather than securities, the rules concerning 
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security entitlements set out in Part 5 of Article 
8 in Revised Article 9 apply to the broader class 
of financial assets. 

The fact that something does or could fall 
within the definition of financial assets does 
not, without more, trigger Article 8 coverage. 
The indirect holding system rules of Revised 
Article 8 apply only if the financial asset is in 
fact held in a securities account, so that the 
interest of the person who holds the financial 
asset through the securities account is a secu- 
rity entitlement. Thus, question of the scope of 
the indirect holding system rules cannot be 
framed as “Is such-and-such a ‘financial asset’ 
under Article 8?” Rather, one must analyze 
whether relationship between an institution 
and a person on whose behalf the institution 
holds an asset falls within the scope of the term 
securities account as defined in Section 8-501. 
That question turns in large measure on 
whether it makes sense to apply the Part 5 
rules to the relationship. 

The term financial asset is used to refer both 
to the underlying asset and the particular 
means by which ownership is evidenced. Thus, 
with respect to a certificated security, the term 
financial asset may, as context requires, refer 
either to the interest or obligation of the issuer 
or to the security certificate representing that 
interest or obligation. Similarly, if a person 
holds a security or other financial asset through 
a securities account, the term financial asset 
may, as context requires, refer either to the 
underlying asset or to the person’s security 
entitlement. 

10. “Good faith.” Good faith is defined in 
Article 8 for purposes of the application Article 
8 of Section 10-203, which provides that “Every 
contract or duty within this Act imposes an 
obligation of good faith in its performance or 
enforcement.” The sole function of the good 
faith definition in Revised Article 8 is to give 
content to the Section 1-203 obligation as it 
applies to contract and duties that are governed 
by Article 8. The standard is one of “reasonable 
commercial standards of fair dealing.” The ref- 
erence to commercial standards makes clear 
that assessments of conduct are to be made in 
light of the commercial setting. The substan- 
tive rules of Article 8 have been drafted to take 
account of the commercial circumstances of the 
securities holding and processing system. For 
example, Section 8-115 provides that a securi- 
ties intermediary acting on an effective entitle- 
ment order, or a broker or other agent acting as 
a conduit in a securities transaction, is not 
liable to an adverse claimant, unless the claim- 
ant obtained legal process or the intermediary 
acted in collusion with the wrongdoer. This, 
and other similar provisions, see Sections 8-404 
and 8-503(e), do not depend on notice of adverse 
claims, because it would impair rather than 
advance the interest of investors in having a 
sound and efficient securities clearance and 
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settlement system to require intermediaries to 
investigate the propriety of the transactions 
they are processing. The good faith obligation 
does not supplant the standards of conduct 
established in provisions of this kind. 

In Revised Article 8, the definition of good 
faith is not germane to the question whether a 
purchaser takes free from adverse claims. The 
rules on such questions as whether a purchaser 
who takes in suspicious circumstances is dis- 
qualified from protected purchaser status are 
treated not as an aspect of good faith but 
directly in the rules of Section 8-105 on notice of 
adverse claims. 

11. “Indorsement” is defined as a signature 
made on a security certificate or separate docu- 
ment for purposes of transferring or redeeming 
the security. The definition is adapted from the 
language of Section 8-308(1) of the prior version 
and from the definition of indorsement in the 
Negotiable Instruments Article, see Section 
3-204(a). The definition of indorsement does not 
include the requirement that the signature be 
made by an appropriate person or be autho- 
rized. Those questions are treated in the sepa- 
rate substantive provision on whether the in- 
dorsement is effective, rather than in the 
definition of indorsement. See Section 8-107. 

12. “Instruction” is defined as a notification 
communicated to the issuer of an uncertificated 
security directing that transfer be registered or 
that the security be redeemed. Instructions are 
the analog for uncertificated securities of in- 
dorsements of certificated securities. 

13. “Registered form.” The definition of “reg- 
istered form” is substantially the same as in the 
prior version of Article 8. Like the definition of 
bearer form, it serves primarily to distinguish 
Article 8 securities from instruments governed 
by other law, such as Article 3. 

Contrary to the holding in Highland Capital 
Management LP v. Schneider, 8 N.Y.3d 406 
(2007), the registrability requirement in the 
definition of “registered form,” and its parallel 
in the definition of “security,” are satisfied only 
if books are maintained by or on behalf of the 
issuer for the purpose of registration of trans- 
fer, including the determination of rights under 
Section 8-207(a) [§ 47-8-207(a)] (or if, in the 
case of a certificated security, the security cer- 
tificate so states). It is not sufficient that the 
issuer records ownership, or records transfers 
thereof, for other purposes. Nor is it sufficient 
that the issuer, while not in fact maintaining 
books for the purpose of registration of transfer, 
could do so, for such is always the case. 

14. “Securities intermediary.” A “securities 
intermediary” is a person that in the ordinary 
course of its business maintains securities ac- 
counts for others and is acting in that capacity. 
The most common examples of securities inter- 
mediaries would be clearing corporations hold- 
ing securities for their participants, banks act- 
ing as securities custodians, and brokers 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 


170 


holding securities on behalf of their customers. 
Clearing corporations are listed separately as a 
category of securities intermediary in subpara- 
graph (i) even though in most circumstances 
they would fall within the general definition in 
subparagraph (ii). The reason is to simplify the 
analysis of arrangements such as the NSCC- 
DTC system in which NSCC performs the com- 
parison, clearance, and netting functions while 
DTC acts as the depository. Because NSCC is a 
registered clearing agency under the federal 
securities laws, it is a clearing corporation and 
hence a securities intermediary under Article 8, 
regardless of whether it is at any particular 
time or in any particular aspect of its opera- 
tions holding securities on behalf of its 
participants. 

The terms securities intermediary and bro- 
ker have different meanings. Broker means a 
person engaged in the business of buying and 
selling securities, as agent for others or as 
principal. Securities intermediary means a per- 
son maintaining securities accounts for others. 
A stockbroker, in the colloquial sense, may or 
may not be acting as a securities intermediary. 

The definition of securities intermediary in- 
cludes the requirement that the person in ques- 
tion is “acting to the capacity” of maintaining 
securities accounts for others. This is to take 
account of the fact that a particular entity, such 
as a bank, may act in many different capacities 
in securities transactions. A bank may act as a 
transfer agent for issuers, as a securities cus- 
todian for institutional investors and private 
investors, as a dealer in government securities, 
as a lender taking securities as collateral, and 
as a provider of general payment and collection 
services that might be used in connection with 
securities transactions. A bank that maintains 
securities accounts for its customers would be a 
securities intermediary with respect to those 
accounts; but if it takes a pledge of securities 
from a borrower to secure a loan, it is not 
thereby acting as a securities intermediary 
with respect to the pledge securities, since it 
holds them for its own account rather than for 
a customer. In other circumstances, those two 
functions might be combined. For example, if 
the bank is a government securities dealer it 
may maintain securities accounts for custom- 
ers and also provide the customers with margin 
credit to purchase or carry the securities, in 
much the same way that broker provide margin 
loans to their customer. 

15. “Security.” The definition of “security” has 
three components. First, there is the subpara- 
graph (i) test that the interest or obligation be 
fully transferable, in the sense that the issuer 
either maintains transfer books or the obliga- 
tion or interest is represented by a certificate in 
bearer or registered form. Second, there is the 
subparagraph (ii) test that the interest or obli- 
gation be divisible, that is, one of a class or 
series, as distinguished from individual obliga- 
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tions of the sort governed by the ordinary 
contract law or by Article 3. Third, there is the 
subparagraph (iii) functional test, which gener- 
ally turns on whether the interest or obligation 
is, or is of a type, dealt in or traded on securities 
markets or securities exchanges. There is, how- 
ever, an “opt-in” provision in subparagraph (iii) 
which permits the issuer of any interest or 
obligation that is “a medium of investment” to 
specify that it is a security governed by Article 
8 


The divisibility test of subparagraph (1i) ap- 
plies to the security — that is, the underlying 
intangible interest not the means by which that 
interest is evidenced. Thus, securities issued in 
book-entry only form meet the divisibility test 
because the underlying intangible interest in 
divisible via the mechanism of the indirect 
holding system. This is so even though the 
clearing corporation is the only eligible direct 
holder of the security. 

The third component, the functional test in 
subparagraph (iii), provides flexibility while 
ensuring that the Article 8 rules do not apply to 
interests or obligations in circumstances so 
unconnected with the securities markets that 
parties are unlikely to have thought of the 
possible that Article 8 might apply. Subpara- 
graph (iii)(A) covers interests or obligations 
that either are dealt in or traded on securities 
exchanges or securities markets, or are of a 
type dealt in or traded on securities exchanges 
or securities markets. The “is dealt in or traded 
on” phrase eliminates problems in the charac- 
terization of new forms of securities which are 
to be traded in the markets, even though no 
similar type has previously been dealt in or 
traded in the markets. Subparagraph (111)(B) 
covers the broader category of media for invest- 
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ment, but it applies only if the terms of the 
interest or obligation specify that it is an Article 
8 security. This opt-in provision allows for de- 
liberate expansion of the scope of Article 8. 

Section 8-103 contains additional rules on 
the treatment of particular interests as securi- 
ties or financial assets. 

16. “Security certificate.” The term “security” 
refers to the underlying asset, e.g., 1000 shares 
of common stock of Acme, Inc. The term “secu- 
rity certificate” refers to the paper certificates 
that have traditionally been used to embody 
the underlying intangible interest. 

17. “Security entitlement” means the rights 
and property interest of a person who holds 
securities or other financial assets through a 
securities intermediary. A security entitlement 
is both a package of personal rights against the 
securities intermediary and an interest in the 
property held by the securities intermediary. A 
security entitlement is not, however, a specific 
property interest in any financial asset held by 
the securities intermediary or by the clearing 
corporation through which the securities inter- 
mediary holds the financial asset. See Section 
8-104(c) and 8-503. The formal definition of 
security entitlement set out in subsection 
(a)(17) of this section is a cross-reference to the 
rules of Part 5. In a sense, then, the entirety of 
Part 5 is the definition of security entitlement. 
The Part 5 rules specify the rights and property 
interest that comprise a security entitlement. 

18. “Uncertificated security.” The term “un- 
certificated security” means a security that is 
not represented by a security certificate. For 
uncertificated securities, there is no need to 
draw any distinction between the underlying 
asset and the means by which a direct holder’s 
interest in that asset is evidenced. Compare 
“certificated security” and “security certificate.” 


47-8-103. Rules for determining whether certain obligations and in- 
terests are securities or financial assets. 


(a) Ashare or similar equity interest issued by a corporation, business trust, 
joint stock company, or similar entity is a security. 

(b) An “investment company security” is a security. “Investment company 
security” means a share or similar equity interest issued by an entity that is 
registered as an investment company under the federal investment company 
laws, an interest in a unit investment trust that is so registered, or a 
face-amount certificate issued by a face- amount certificate company that is so 
registered. Investment company security does not include an insurance policy 
or endowment policy or annuity contract issued by an insurance company. 

(c) An interest in a partnership or limited liability company is not a security 
unless it is dealt in or traded on securities exchanges or in securities markets, 
its terms expressly provide that it is a security governed by this chapter, or it 
is an investment company security. However, an interest in a partnership or 
limited liability company is a financial asset if it is held in a securities account. 


47-8-113 
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(d) Awriting that is a security certificate is governed by this chapter and not 
by chapter 3 of this title, even though it also meets the requirements of that 
chapter. However, a negotiable instrument governed by chapter 3 of this title 
is a financial asset if it is held in a securities account. 

(e) An option or similar obligation issued by a clearing corporation to its 
participants is not a security, but is a financial asset. 

(f) Acommodity contract, as defined in § 47-9-102(a)(15), is not a security or 


a financial asset. 


(g) A document of title is not a financial asset unless § 47-8-102(a)(9)(i1) 


applies. 


History. 
Acts 1997, ch. 79, § 1; 2000, ch. 846, § 16; 
2008, ch. 814, § 22. 


Amendments. 
The 2008 amendment added (g). 


Effective Dates. 
Acts 2008, ch. 814, § 40. July 1, 2008. 


47-8-113. Statute of frauds inapplicable. 


NOTES TO DECISIONS 


ANALYSIS 


1. Construction. 
a Contract Between Broker and Customer. 


1. Construction. 

Where an oral agreement to purchase secu- 
rities was made in 1997, the apellate court held 
that the 1997 statute of frauds embodied in 
former T.C.A. § 47-8-319 applied because the 
retroactive application of T.C.A. § 47-8-113 
was constitutionally impermissible because it 
would have created a new right, the right to 
enforce what was an unenforceable contract 
when it was allegedly entered into. Wilson v. 
Smythe, — S.W.3d —, 2004 Tenn. App. LEXIS 
833 (Tenn. Ct. App. 2004). 


2. Contract Between Broker and Cus- 
tomer. 

In a case under repealed statute T.C.A. § 47- 
8-319, a letter did not satisfy the “writing” 
component of the statute of frauds regarding 
the sale or purchase of securities, in effect when 
the oral agreement was made, because the 
party against whom enforcement was sought 
had already nullified the oral agreement when 
the letter was sent and the appellate court was 
unable to envision a circumstance whereby a 
three-year delay in submitting written confir- 
mation was confirmation “within a reasonable 
time.” Wilson v. Smythe, — S.W.3d —, 2004 
Tenn. App. LEXIS 833 (Tenn. Ct. App. 2004). 


PART 3 


TRANSFER OF CERTIFICATED AND UNCERTIFICATED 
SECURITIES 


47-8-301. Delivery. 


NOTES TO DECISIONS 


1. No Delivery. 

Trial court properly determined that a busi- 
ness was a wife’s separate property because the 
wife did not gift an interest in the business to 
the husband; the wife never delivered the stock 
certificate to the husband, and thus, the gift 


was never completed. Gentry v. Gentry, — 
S.W.3d —, 2017 Tenn. App. LEXIS 838 (Tenn. 
Ct. App. Dec. 28, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 289 (Tenn. May 
16, 2018). 
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